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Kleptomania 


Kleptomania, which used to be scoffed 
at as an excuse invented for such 
people as shoplifters, is now recognized 
as a mental condition that accounts for 
stealing for which there is no other 
explanation, though it is doubtless less 
common than might appear from the 
number of cases in which it is put 
forward in defence or mitigation. 


We recall the case of a man who, 
many years ago, was frequently before 
the courts for stealing boots. He was 
never proved to have stolen anything 
else, and on One occasion, when he was 
being questioned by a policeman about 
some other property, he replied: “ Not 
me, guv’nor. You know that’s not my 
line.” Another man could not resist 
doormats, but never stole anything else. 


Such men cannot be regarded as 
normal, although nobody would suggest 
that they are insane. The same applies 
to some persistent shoplifters who 
amass stolen articles for which they 
have no use and which they do not 
attempt to sell. They present a 
problem. 


In The Times of October 3, there 
was a report of the case of R. v. Down- 
ham before the Court of Criminal 
Appeal. The applicant who asked for 
leave to appeal against sentence had 
been sentenced by quarter sessions to 
nine years preventive detention for 
larceny of candlesticks from a church 
and of a bicycle. He had asked for 
82 other offences all involving the theft 
of candlesticks from churches to be 
taken in consideration. 


Counsel for the applicant said there 
was now available a report by the psy- 
chiatrist which made it clear that im- 
prisonment would have no deterrent 
effect and that a further term would 
destroy what was left of good intent, 
while medical treatment might be of 
good effect. Counsel suggested that the 
applicant, who had been anxious to get 
into the Church, had a religious mania 
which had become kleptomania. As to 
the theft of a bicycle the applicant had 
used that on a tour of churches, from 
which he stole candlesticks. His record 
was not that of a normal man. Every- 
thing had been tried but medical treat- 
ment. 


in the course of delivering the judg- 
ment of the court, Lord Parker, C.J. 
said this was a tragic case. The appli- 
cant appeared to have an irresistible 
impulse to steal candlesticks from 
churches. Everything had been tried, 
probation, imprisonment, preventive de- 
tention, and again probation. This 
man could not be left at large, and the 
court had no power to put him in a 
mental institution for more than 12 
months. The only course was to let the 
sentence rest, with the intimation that 
if the prison doctor thought that mental 
treatment would serve some useful pur- 
pose he could so report to the Home 
Office. 


Retirement of Clerk With Bench 

Since the decision in R. v. East 
Kerrier Justices, ex parte Mundy (1952) 
116 J.P. 339; [1952] 2 All E.R. 144, 
and the Practice Directions by the Lord 
Chief Justice at (1953) 117 J.P. 549; 
[1953] 2 All E.R. 1306, and the Presi- 
dent of the Probate, Divorce and 
Admiralty Division at (1954) 118 J.P. 
121; [1954] | All E.R. 230, it has been 
well recognized that it is quite proper 
for the clerk, if so requested, to accom- 
pany the justices to their private room 
in order that he may advise them on 
any question of law, or refresh their 
memory, but that he should confine his 
advice to such questions as distinct 
from questions of fact. 


It has often been pointed out that 
justices may not always realize that a 
question of law is involved. In the 
current issue of On The Bench, com- 
piled by Mr. R. Kenneth Cooke, clerk 
to the Rotherham justices, for circula- 
tion among his justices, Mr. Cooke 
gives an example. He quotes a case in 
which a notice of appeal against a 
maintenance order was received. When 
the magistrates were required to state 
the reasons for their decision it became 
abundantly clear that the order could 
not be supported. The magistrates. 
without seeking advice upon the law, had 
proceeded from an entirely false pre- 
mise. He adds that in matrimonial cases 
questions of law and fact are often 
inextricably mixed, so that the advice 
of the clerk becomes necessary, and 
justices would do well to consult the 
clerk before announcing their decision. 
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It will be remembered that, after 
expressing his agreement with Lord 
Goddard’s pronouncement, Lord Merri- 
man, P., said, “ Bearing in mind that 
domestic proceedings are often lengthy 
and may involve points of law in rela- 
tion to the complaint itself or to the 
amount of maintenance and that this 
Court insists that a proper note of the 
evidence must be kept, and that, in the 
event of an appeal, justices must be 
prepared to state the reasons for their 
decision, I recognize that more often 
than not justices may properly wish to 
refresh their recollection of the evidence 
by recourse to the clerk’s note, or to 
seek his advice about the law, before 
coming to their decision.” 


Reporting Accident to a Dog 


An account in the East Anglian 
Daily Times of September 24 of a case 
in which a motorist was fined £20 for 
failing to report an accident serves as 
a reminder that s. 22 of the Road 
Traffic Act applies not only when the 
accident involves personal injury, or 
damage to a vehicle but also when an 
animal is injured, other than an animal 
in or on the motor vehicle concerned 
or in or on a trailer drawn by it. 
“ Animal” is defined in s. 22 (3) to 
mean any horse, cattle, ass, mule, 
sheep, pig, goat or dog. 


In the case in question the defendant 
travelling, on his own account of the 
matter, at about 65 miles per hour hit 
a dog which he said came out from 
behind a parked lorry. He stopped and 
examined his car and then drove on. 
Some bystanders took the number of 
his car and stated that the dog was 
yelping as though in pain. They went 
back to see if they could do anything 
for it but it died 15 minutes later. 


The defendant stated that he heard 
no yelping, that he did not see the dog 
move and that he assumed that the 
impact had killed it. He added that 
he intended to report the matter to his 
local policeman. 

The penalty imposed in this case, 
which is the maximum for a first 
offence under the section, should cer- 
tainly serve to remind this defendant 
that s. 22 applies when an accident 
causes injury to an animal. 


A Student and his “ Stupidity ” 


It is always a mistake for a defendant 
to seek to gloss over the seriousness of 
his offence by describing it in language 
which is wholly inappropriate and an 


example of this appears, in the Evening 
Argus, Brighton, of September 23, in a 
report of a case in which a student, 
aged 17, pleaded guilty to attempting 
to take and drive away a car. From 
the report it appears probable that only 
the presence of a policeman, who heard 
the noise of the self-starter of the car, 
prevented the full offence from being 
committed. The youth said that he had 
been working late during his holiday 
and felt too tired to walk home. The 
report concludes “ told the court 
that on reflection he realized his action 
was very stupid.” He had previously 
stated that he had got a lift for part of 
his journey but that there were then no 
more cars on the road. 


His whole attitude to his difficulties 
and to the serious offence which he 
attempted to commit shows that one 
subject which should certainly be in- 
cluded in this student’s studies is 
“ citizenship,” with special emphasis on 
his duties, as a citizen, to other people 
and on the obligation to respect other 
people’s property. 


The bench dealt very leniently with 
this youth by an absolute discharge 
under s. 7 of the Criminal Justice Act, 
1948, and an order to pay 4s. court 
costs. The chairman told him that if 
he could not work during his holidays 
without getting too tired to get home 
he had better not do the work. It is 
to be hoped that someone told him that 
his action was not just a piece of 
stupidity but involved a serious offence 
with a maximum penalty, on summary 
conviction, of three months’ imprison- 
ment or, on indictment, 12 months. 





A Distinguished County Court Judge 


We announce with great regret the 
death at the age of 65 of His Honour 
Judge Sir Godfrey Russell Vick, Q.C. 
Sir Godfrey had been county court 
Judge for the districts of Barnet, Hert- 
ford, St. Albans, Watford and Edmon- 
ton since 1956. 


He was the son of Richard William 
Vick, J.P.. of West Hartlepool, and 
after the Leys School, Cambridge, went 
up to Jesus College, Cambridge. 


During the First World War he 
served with the Durham Light Infantry 
as a captain and was called to the bar 
by the Inner Temple whilst home on 
leave in 1917. After the war he 
acquired a successful practice both in 
common law and criminal spheres and 
took silk in 1935. He held a number of 
recorderships on the North Eastern 
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Circuit: Richmond (Yorks) (1930), 
Halifax (1931-1939) and Newcastle-on- 
Tyne (1939-1956). 


The late Judge became chairman of 
the General Council of the Bar in 1948 
and subsequently represented them at 
the Canadian Bar Association’s meet- 
ing in Montreal. Later on he under- 
took high office in the International Bar 
Association and travelled extensively to 
bar meetings in the U.S.A. and Canada 
and elsewhere. 


Sir Godfrey was also an ubiquitous 
member of committees. He sat on the 
Curtis Committee on Remand Homes 
(1944) and as chairman of the Commit- 
tee on the Evasion of Petrol Rationing 
(1948). His best known activities were 
in connexion with the Lynskey Tri- 
bunal (1948) when, in collaboration 
with the late Mr. Justice Lynskey and 
Mr. Gerald Upjohn, K.C. (as he then 
was), he inquired into alleged irregular- 
ities about certain Ministers of the 
Crown and civil servants. 


In 1956 he undertook still further 
inquisitional duties in connexion with 
alleged ill-treatment of prisoners at 
Liverpool Prison. 


Call a Spade a Spade 


A 12 year old boy, who pleaded 
guilty to stealing toys from a shop was 
said by the police to have said, when 
accused of stealing: “It isn’t stealing. 
I don’t like the word. I call it borrow- 
ing and forgetting to take back.” The 
chairman of the juvenile court very 
properly put that straight in plain 
language, but what is rather ominous 
is that so young an offender should be 
famiiiar with such an idea and be so 
sophisticated about theft as to describe 
it in words which themselves showed 
that he knew well that what he was 
doing was wrong. There was obviously 
no question of taking back, and the 
child was using the kind of language 
he must often have heard somewhere 
from his elders. Stealing is too often 
spoken of as borrowing or winning, and 
stealing becomes something one need 
not be ashamed of, something anyone 
may do without discredit. This attitude 
in adults is deplorable, but if it is 
picked up by children, what hope can 
there be that they will grow up with a 
proper standard of honesty ? 


Stealing is stealing, crime is crime. 
and nothing is gained by trying to gloss 
it over by allowing less unpleasant 
terms to be substituted for them. Even 
in the juvenile court, where everyone is 
anxious to make all allowances for 
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youth, plain language that makes the 
younger Offender realize that he cannot 
get away with an offence by calling it 
something which it is not, is best all 
round. . 


Rowdy Children 


Rivalry between schools, in sport or 
other activities, may be a good thing, 
but feuds are quite another. It is dis- 
turbing to hear of secondary school 
children adopting some of the methods 
of older teenagers and behaving like 
young hooligans, indulging in some- 
thing like raids on each other’s schools, 
throwing missiles and making a 
nuisance of themselves in the streets. 


This does not redound to the credit 
of the schools, but it would be quite 
unfair to blame the teachers. They are 
obviously doing their best, but with 
shortage of staff and overcrowded 
classes they labour under a_ severe 
handicap. Want of discipline is more 
often due to the neglect of parents 
than to deficiencies in teachers. Discip- 
line should begin in the home and begin 
early. Parents who are called upon to 
account for their children’s mis-deeds 
sometimes say: “I can’t be behind him 
all the time, can I?” The answer may 
be: “No, but if you had brought up 
your boy properly there would be no 
need to ask that.” 


Perhaps the parents-teachers associa- 
tions can help to counteract the 
tendency to group feuds and disorders 
where they occur. It is certainly to be 
hoped that it will not become necessary 
for proceedings to be taken in the 
juvenile courts. If they have to be 
taken, the powers of the courts will 
prove adequate. For example, if 
parents are required to give security 
for the good behaviour of their chil- 
dren they may show more interest in 
their children’s behaviour than some 
of them do, and will not try to put all 
the responsibility on the teacher. 


The Requirements of a Probation 
Order 


The essential requirement of every 
probation order is that the offender be 
required, for the period of the order, 
to be under the supervision of a proba- 
tion officer appointed for or assigned 
to the petty sessional division in which 
the offender resides or will reside. The 
power to include other requirements in 
an order is given by s. 3 (3) of the 
Criminal Justice Act, 1948, which 
allows the inclusion of “such require- 
ments as the court, having regard to 
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the circumstances of the case, considers 
necessary for securing the good conduct 
of the offender or for preventing a 
repetition by him of the same offence 
or the commission of other offences.” 
Conditions as to residence or as to 
mental treatment are particular ex- 
amples of conditions coming, in suitable 
cases, within those included in this 
general power. 


Our attention has been called to a 
most unusual requirement included in 
a recent probation order. It is “ that he 
do not enter into marriage with 
during the period of this order” and 
a particular women is therein named. 


We understand that the offence for 
which the probationer was placed on 
probation was one of wounding a man 
with whom the named woman had 
formerly been living and by whom she 
had children. She is a married woman 
living apart from her husband. She 
had, some time before the offence, 
broken off her relationship with the 
other man and had been living with 
the probationer. The association be- 
tween them is said to be continuing. 


Any question of marriage between 
her and any man is, of course, out of 
the question unless she divorces, or is 
divorced by, her husband. A require- 
ment that the probationer is not to 
marry her can relate only to a time 
when there has been such a divorce. If 
such a contingency arose could it be 
said that this would be a requirement 
coming within the terms of s. 3 (3) 
which we have quoted above. If it is 
not, the fact that the probationer 
agreed to it would not make it a 
requirement which the court had power 
to include in the order. 





We write with diffidence because it 
may well be that we have not heard 
all the relevant facts in the case. But 
the requirement which we have quoted 
is so very unusual, probably unique, 
that it seems to us to be a matter of 
interest and worthy of comment. 


Old People’s Sense of Smell 


The care of the aged was the subject 
of a special number of the Journal of 
the Society of Medical Officers of 
Health in September. Amongst other 
valuable contributions was an article 
by Dr. H. D. Chalke, medical officer of 
health, Camberwell, with which re- 
search workers of the central labora- 
tories, South Eastern Gas Board, were 
associated. Arising from the report of 
a sub-committee of the British Medical 
Association which reported two years 
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ago on an inquiry into accidental coal 
gas poisoning, an examination was con- 
ducted of some 60 people over the age 
of 65 who were in hospital as in- 
patients or out-patients, or were resi- 
dent in an old people’s home. At the 
same time control tests were carried out 
with younger persons, members of the 
normal working population. Further 
tests were made in old people’s clubs 
where it was possible to examine a suit- 
able number of persons over the age of 
65 who were able to get about if not 
completely able to look after them- 
selves. The investigation established 
the probability that about one-third of 
people over the age of 65 cannot reli- 
ably detect town gas by its odour and 
that the remaining two-thirds are often 
less sensitive than younger persons— 
perhaps one-half to one-third as sen- 
sitive. It is suggested, therefore, that 
those who visit the homes of old people 
regularly have special responsibilities in 
this connexion ; that they should look 
at the gas appliances and report any- 
thing they consider to be unsatisfactory 
to the local gas board officer. 


The Gas Council has for some time 
been actively engaged in developing gas 
appliances suitable for use by the aged 
and infirm and handicapped. The 
authors conclude that however few the 
number of deaths from accidental in- 
halation of domestic gas, they are too 
frequent and every effort should be 
made to prevent them. 


Mass Radiography 


The value of mass radiography for 
the detection of signs of pulmonary 
tuberculosis is widely recognized but in 
Glamorgan there has been a rather 
unusual extension of this service. It is 
mentioned in the annual report of the 
director of welfare services that follow- 
ing the admission to sanatoria of two 
residents at one of the county old 
people’s homes suffering from suspected 
tuberculosis arrangements were made 
for the mass radiography unit to visit 
the home. One hundred and thirty-one 
residents were then X-rayed in conse- 
quence of which 32 residents were 
referred to the chest physician. Seven 
of them were subsequently admitted to 
sanatoria. As a result of this experi- 
ence all new residents at the home are 
advised to have their chests X-rayed as 
soon as practicable after admission. 
The question of extending X-ray facili- 
ties to all homes for the aged in the 
county was being explored. It would 
seem that this is a matter which might 
well be considered in other areas. 
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THE CRIMINAL STATISTICS: ENGLAND AND WALES, 
1957 


The 1957 edition of this annual publication makes melan- 
choly reading, and, moreover, one is led to believe that the 
probability is that the figures for 1958 will be even worse. 
Five hundred and forty-five thousand five hundred and sixty- 
two indictable offences were known by the police to have 
been committed during the year; 257,320 offences were 
“cleared up” during the year, this involving the prosecution 
of 140,193 persons. In addition 770,765 persons were pro- 
ceeded against for summary offences. 


The publication is, as usual, in two parts. The first part 
is a note explaining certain matters relating to the statistics 
and giving, inter alia, comparative figures for 1957 and for 
other years. The second part is the annual tables for 1957, 
and this includes information about appeals to the Court of 
Criminal Appeal and to quarter sessions, about probation 
orders, public prosecutions, extradition and fugitive offenders, 
Broadmoor patients, the prerogative of mercy and legal aid. 


In the note figures are given of indictable offences known 
to the police for the years 1938 to 1957 inclusive. The 1957 
figure of 545,562 heads the list with 1951 (524,506) second 
and 1948 (522,684) third. The 1938 figure is only 283,220. 
It is a tribute to the efficiency and hard work of the police 
forces of the country that, in spite of the known shortage of 
police man power, the percentage of offences cleared up has 
dropped only from 50°1 per cent. in 1938, with its much 
smaller number of known offences, to 47:2 per cent. in 1957. 
It must always be the ambition of the police to raise to the 
highest possible figure the percentage of detected offences ; 
nothing encourages an offender to commit further offences 
more than the fact that he “ gets away with ” his first crimes. 


The work thrown on to the police (and on to the magis- 
trates’ courts) by traffic offences is shown by the figures given, 
for 1957, of persons found guilty of offences of all kinds. The 
grand total is 864,475. Of these no fewer than 497,294 (57:5 
per cent.) are shown as “ traffic offences dealt with summar- 
ily.” Next in numbers comes larceny, with 80,458, and 
drunkenness (69,853) is third. Breaking and entering (23,332) 
is fifth. It is disconcerting to find that when this last figure 
is analysed by age groups 30 per cent. of the offenders are 
in the age eight to 13 (inclusive) group, 21 per cent. in the 
14 to 16 group and 17 per cent. in 17 to 20 group, so that 
no fewer than 68 per cent. of persons dealt with for breaking 
and entering offences were under 21. Another disturbing 
feature is the overall 25 per cent. increase in such offences 
compared with 1956, when the total was 18,664. 


Compared with 1956 there was an increase of 15,046, or 
13 per cent., in the number found guilty of indictable offences 
of all kinds. One relevant consideration in comparing one 
year’s figures with those of another year is, of course, the 
estimated total population in each year. Appendix IV of 
the note gives interesting information (with gaps for some 
of the earlier years) for the years 1910 to 1957 inclusive. 
Up to 1933 the figures are those relating to the number of 
persons aged 16 or over found guilty, at all courts in England 
and Wales, of indictable offences. From 1934 onwards the 
figures relate to persons aged 17 and over. This excludes 
juvenile court figures. The table gives the estimated popula- 
tions of persons of those same ages, the numbers found guilty 
of all indictable offences, and the numbers which this latter 


figure represents per 100,000 of population. In 1910 the 
number per 100,000 of population was 195, in 1938 it was 
163, and in 1940 it was 149. In 1941 there was a big jump 
to 200, by 1948 it reached 257, in 1951 it was 259 and in 
1952 it was 260, the peak figure. Thereafter the figures for 
each year up to 1957 inclusive were 233, 216, 216, 231 and 
256. These figures from 1941 onwards show a very con- 
siderable percentage increase over those for the 10 years and 
more preceding the war, and seem to indicate clearly a lower- 
ing of moral standards which makes the task of those con- 
cerned with the prevention and detection of crime much more 
difficult. 

In considering the figure referred to in the preceding para- 
graph one has to bear in mind the figures we have referred 
to earlier of the number of offences cleared up. The actual 
number of offenders per 100,000 of the population is, there- 
fore, much higher than is that of the number found guilty. 
Are those whose business it is to decide such matters satisfied 
that the deterrent effect of the modern methods of dealing 
with offenders is adequate ? It seems reasonable to argue 
that the desire for reform in quite a considerable proportion 
of offenders is probably related in some degree to the extent 
to which they find that the consequences of offending (and 
being found out) are unpleasant to them. Concern is con- 
stantly, and rightly, being expressed about the growth of 
crime, and in trying to find a solution we may have to ask 
ourselves whether all the steps which have been taken in 
recent years have been in the right direction. 

The figures both for males and for females show that, 
without exception, there was in 1957, compared with 1956, 
an increase in the number of persons found guilty of indict- 
able offences in all age groups, and for both sexes the biggest 
percentage increases were in the age groups under 21. Thus 
for males aged eight to 13 the increase was 14 per cent., for 
those aged 14 to 16 it was 21 per cent. and for. those aged 
17 to 20 it was 26 per cent. The corresponding figures for 
females were three, 16 and 17 per cent. respectively. For 
the higher age groups (21 to 29 and 30 and over) the per- 
centages were, for males, 11 and six and, for females, five 
and five. These figures for the lower age groups must be a 
challenge to all who are concerned with the upbringing and 
training of children and young people, and in particular, to 
parents. One of our big problems today is how to ensure 
that parents in bringing children into the world should build 
for those children homes which will give them the proper 
foundation in life and should inculcate in their children 
proper ideas of right and wrong and a desire to do right 
because it is right and not merely for fear of being found 
out if they do wrong. If we cannot find the answer to this 
problem many of our efforts will savour too much of lock- 
ing the stable door after the horse has bolted. 

We do not think that anything is to be gained by giving 
further melancholy details of increases in the various forms 
of crime and other offences. There are so many figures tell- 
ing the story from so many different angles that it is only by 
perusing the report that an adequate grasp of its scope can 
be obtained. At the end of the note are given some figures 
relating to non-criminal proceedings in magistrates’ courts. 
Three thousand seven hundred and forty-six affiliation orders 
were made compared with 3,458 in 1956, 3,598 in 1955 and 
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4313 in 1938. The figures for maintenance orders for married 
women for the same four years were 13,759; 13,107; 12,644 
and 11,177, and for orders under the Guardianship of Infants 
Acts they were 5,533; 4,806; 4,993 and 1,319. Seven 
thousand four hundred and sixty-five adoption orders were 
made in magistrates’ courts in 1957. The 1938 figure was 
5,392. Further details about these matters appear in table 
XII. The 3,746 affiliation orders in 1957 resulted from 4,472 
applications for such orders ; 13,759 married women orders 
flowed from 25,165 applications and 5,533 guardianship orders 
from 7,829 applications. As one would expect, the propor- 
tion of “successes” in applications for adoption orders is 
higher. Seven thousand nine hundred and sixty-four applica- 
tions led to 7,465 full orders and 62 interim orders. 


It is always interesting to look at the figures of appeals 
from magistrates’ courts to quarter sessions. Even bearing 
in mind that a certain number of persons, convicted of minor 
offences, who are not satisfied with the lower court’s decision 
do not want to be bothered to appeal the percentage of those 
convicted who do exercise their right to appeal always seems 
to us to be remarkably low. We think that this must mean 
that, by and large, defendants who are dealt with in the 
magistrates’ courts think that they have had a fair deal. In 
1957 110,222 persons were found guilty in those courts of 
indictable offences and 733,270 of non-indictable offences. 
The total number of persons who appealed to quarter sessions 
was 2,046, and 401 of these abandoned their appeals. Of 
the remaining 1,645, five cases were remitted to the magis- 
trates’ court, only 263 had their conviction quashed, 613 had 
the conviction confirmed without variation of sentence and 
201 had the conviction confirmed and the sentence varied. 
Of those who appealed against sentence only 241 had their 
sentence confirmed and 322 had it varied. We give these 
figures in detail because we think they will be of special 
interest to those whose work takes them into magistrates’ 
courts. 


The number of offenders placed on probation by magis- 
trates’ courts was 30,581. Assizes and quarter sessions added 
another 5,269 to make a grand total of 35,850. During 1957 
6,455 persons who were on probation were brought before 
the courts for fresh offences or for breaches of probation 
orders, the total in the latter category being 4,541. 


The Director of Public Prosecutions was concerned, during 
1957, in 1,431 prosecutions involving 1,725 persons, and the 
Director appeared also in proceedings in the Court of Crim- 
inal appeal (23), in appeals to quarter sessions (19), in one 
application for a writ of habeas corpus and one application 


for a writ of attachment for contempt of court. He was also 
concerned, one is somewhat surprised to learn, in 13 applica- 
tions for the removal of driving disqualifications. The 
figures given above for prosecutions conducted by the 
Director are for cases which were completed within the year. 


There were 1,270 applications for leave to appeal to the 
Court of Criminal Appeal. Four hundred and seventy-six of 
these were abandoned, 634 were refused and 160 were 
granted. There were a further 26 cases in which there was 
an appeal on grounds involving questions of law and six 
others in which the trial Judge granted his certificate. This 
made 192 appeals which were to be heard. Two of these 
were abandoned ; in 46 the conviction was affirmed; in three 
the conviction was quashed and conviction of another offence 
was substituted ; in 17 the conviction was quashed ; in 28 the 
sentence was affirmed; in 95 the sentence was quashed and 
another sentence substituted and in one the sentence was 
quashed. 


Finally, some figures relating to legal aid. In cases which 
were being tried summarily, 2,028 applications for legal aid 
were granted and 962 were refused. In cases in which the 
court offered legal aid 126 were accepted and 43 declined. 
The corresponding figures for examining justices were 1,840 
granted, 689 refused, 125 accepted and 15 declined. Com- 
mitting justices granted 3,973 defence certificates and refused 
1,415; when the court offered the certificate 243 defendants 
accepted and 51 declined. In 93 cases (including 76 of 
murder) the certificate authorized two counsel. On prisoners’ 
applications courts of quarter sessions granted 1,485 defence 
certificates and refused 989 ; 236 prisoners accepted a certifi- 
cate which was offered and 31 refused. Only two certificates 
authorized two counsel. Courts of Assize granted 427, refused 
164, had ‘83 accepted and 12 refused and authorized two 
counsel in six cases. Figures are given also for appeal aid 
certificates. Applications, under s. 10 of the Criminal Appeal 
Act, 1907, for legal aid before the Court of Criminal Appeal 
were granted in 64 cases and refused in 537 cases, 


It is often said that figures can be made to prove anything, 
and we have little doubt that protagonists of various theories 
concerned with crime and its prevention will seek to use the 
figures in the Statistics to support their own pet theories. 
The basic fact which the figures undoubtedly establish is that 
crime has increased to a serious extent. All who are con- 
cerned with the well being of our society will wish to know 
what practical measures can be taken to prevent a further 
increase and to secure a considerable reduction in the future 
figures. 


MAN’S PREROGATIVE 


(Continued from p. 681, ante) 


Pornography in the literal sense is something written about 
fornication, prostitution, and such topics. Etymologically, 
the word is as neutral as “ geography”: it can connote a 
serious study of the subject, and works were mentioned by 
name either by the witnesses or by members of the Select 
Committee, which dealt with prostitution or the lives of 
prostitutes, and had not been subjected to legal proceedings 
in this country. If one looks at Lord Campbell’s Act itself 
one sees that Parliament admitted there that there could be 
works falling within the same field as those against which 
the Act was directed: works which, nevertheless, were not 
apt to be made the occasion of a prosecution at common law, 


and therefore were outside the intention of the Act. The 
same applies to works dealing with homosexual practices by 
either sex. If homosexuality of whatever type is to be 
checked, either by medical treatment or by the criminal law, 
it must be understood, and if male homosexuality is to be 
left alone (as an increasing body of people at the present day 
advise) it is again necessary to consider whether this is to 
apply to all exercises between consenting males, or whether 
exceptions must be made where young people are “cor- 
rupted.” We do not see how such a topic can be studied 
even by those who must take decisions on it, still less by the 
general public, which must endorse those decisions if they are 
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to have the force of law, unless serious works embodying the 
results of research, and stating whatever be the writer’s 
Opinion, are made available. Even Sir Alexander Cockburn 
in R. v. Hicklin (1868) L.R. 3 Q.B. 370, recognized that the 
law must allow medical and other scientific treatises to be 
printed and put on sale. The Home Office evidence shows 
that there has never been an authoritative decision in this 
sense (the remark in Hicklin’s case was obiter), but we do 
not think the proposition would be doubted anywhere at the 
present day ; in practice attempts are very seldom made today 
to suppress medical books or works by psychologists or social 
research students, which deal with sexual matters normal 
or homosexual in serious fashion. (We had almost written 
“no attempt is made today,” but we have remembered that 
in a northern borough the police took action, unsuccessfully, 
against the Kinsey Report, which was simultaneously being 
placed in public libraries elsewhere.) 

It may be convenient at this point to restate the existing 
legal position briefly. 

Having discovered in the 18th century that an obscene 
publication was a common law misdemeanour, English law 
has dealt with such publications in four different ways. First 
there is prosecution for the common law offence which, until 
much later than its invention or discovery by the Judges, 
could only be dealt with by indictment. 


Then in the middle 19th century the Victorian legislature 
devised the summary and peculiar method of dealing with 
obscene publications which is embodied in Lord Campbell’s 
Act, the Obscene Publications Act, 1857. It is vital to clear 
thinking on the subject to remember that under that Act there 
is no prosecution and no person is convicted. 


Thirdly, there is seizure in the course of post within the 
country under the Post Office Acts as now consolidated. Here 
there is a seizure and there can be a prosecution, not at 
common law but for the statutory offence of sending an 
indecent article through the post. 


Fourthly, there is seizure by the Customs of a book, 
picture, or other article coming into the country. There can 
be a prosecution for the attempt to import an obscene work 
(question 395) but this is very rare. When legal proceedings 
take place in Customs cases, these are for condemnation of 
the article, as being illegally imported. The importer (or 
owner or consignee) informs the Customs that he does not 
admit the illegality, and thereupon the Customs bring the 
article before the courts (question 414). The ordinary pas- 
senger, however, as distinct from a commercial importer who 
may be presumed to know what his rights are, is not informed 
by the Customs officer as a matter of course that he has any 
right to contest the seizure (question 413), and in practice it 
seems that there must be many seizures followed by destruc- 
tions, which are not the subject of judicial process. 


The Bill introduced in the House of Commons in Novem- 
ber, 1956, which was considered by the Select Committee, 
was backed by members of all parties. It would have made 
changes both in the substance and in the language of the law; 
notably it would have swept away the common law mis- 
demeanour of obscene libel (a term open to misunderstand- 
ing at the present day), substituting a new statutory offence. 
The offence would be committed by a person who wilfully 
and knowingly distributed, sold or offered for sale, printed 
or manufactured any matter which to his knowledge was 
obscene. Guilty knowledge was thus put in the forefront. 
The Commissioner of Police of the Metropolis, in his mem- 
orandum (p. 75 of H.C. 122), deprecated this feature of the 
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Bill, as being likely to put an unreasonable burden on the 
prosecution. It would, he thought, suffice to allow the defen- 
dant to prove his innocence; in effect, this defence would be 
open to a bookseller or a circulating library, though hardly 
to an author or publisher. A recent precedent occurs in s. 2 
of the Children and Young Persons (Harmful Publications) 
Act, 1955. The Select Committee came down in para. 25 of 
their report on the side of the Commissioner, and on the 
whole we think that they were right. A man who sets out 
to write a book, or paint a picture, or to publish either, must 
be held responsible for its character. 

The Bill further proposed that in a prosecution under the 
new Act, and also in proceedings under Lord Campbell's Acct, 
the author or artist, printer or publisher, should be entitled 
to appear and to be heard by the court upon the question 
whether the matter was obscene. Whilst we have urged this 
ourselves in connexion with Lord Campbell’s Act, and in 
that connexion we see no practical difficulty about such a 
reform, we admit that there is force in the Commissioner's 
criticism of this proposal, in relation to a prosecution. We 
may refer here to what we said above, that it is vital to clear 
thinking to keep the two forms of procedure separate. It 
is, says the Commissioner, hard to see how the introduction 
of a third party into criminal proceedings could be worked. 
It might embarrass the defence ; counsel for the intervening 
author (let us say) who has not been prosecuted would be 
likely enough to take a different line from counsel for the 
accused bookseller. Would counsel for the bookseller call 
his client to give evidence in his own defence, if this would 
expose him to questions on behalf of a party (the author) 
who had not been made a co-defendant ? Would the author 
be expected to give evidence, and if so would he, though 
not a defendant, have the defendant’s privilege of refusing 
to answer questions ? The Commissioner wisely preferred 
in his memorandum not to comment finally upon this pro- 
posal in the Bill, until he had been given some explanation 
of how it would work in practice. The Select Committee in 
para. 24 declare themselves, at this point, in favour of the 
proposal in the Bill, but we are bound to say that they seem 
to us in para. 23 to pay hardly enough attention to the 
difference between prosecution of a person and proceedings 
in rem for destruction of a chattel. In para. 24 they say 
airily that it should not prove an insuperable problem to 
draft a suitable formula, for applying this right of interven- 
tion to criminal proceedings. We do not ourselves think 
that problem insoluble, and we think an effort should be 
made to solve it, but we agree with the Commissioner that 
it is far from easy to see how it could be done; certainly 
the agreement of the defence would have to be obtained. 
The reasons why we think the effort must be made are partly 
those given by the Society of Authors, and accepted by the 
Select Committee at the beginning of para. 22—that the 
author’s reputation and his proprietary rights and pecuniary 
interests are at stake; moreover (and we are not sure but 
that this is even more important) it may often be a matter 
of pure chance where and against whom the proceedings are 
taken which imperil those rights and interests. Suppose a re- 
sponsible author to consider that the public ought, for its own 
enlightenment and the protection of young people, to know 
more than it does about some topic hitherto generally re- 
garded as unsavoury. W. T. Stead acted upon this view in re- 
gard to the seduction of young girls—to his own grave 
detriment, but the result was an amendment of the law about 
sexual offences. Lolita may be a parallel case, on something 
the same topic. Mr. Graham Greene in The Sunday Times 
mentioned it as one of the best books of that year. Now 
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suppose that a bookseller in a country town, who knows Mr. 
Graham Greene to be a best seller, orders a couple of copies 
of the book he has praised: one of them is bought by a 
customer who regards it as obscene, and takes it to the local 
police. The bookseller is prosecuted; he admits the offence, 
relying upon his personal ignorance of the nature of the book, 
and his having stocked it in consequence of the review in 
The Sunday Times. His solicitor may, indeed, advise him 
to do this, since defending might mean committal, publicity, 
delay, and heavy costs, with no certainty of the result. He 
can be pretty sure of a discharge before the magistrates, and 
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will have lost only a few pounds, but the author’s loss may 
be incalculable, because the effect of the conviction will be 
to put the book, if published abroad, upon the Customs list 
of forbidden imports, and, whether it is published in England 
or abroad, to make it dangerous for any bookseller to stock 
it. Mutatis mutandis, the indirect results are much the same 
if, instead of prosecuting, the police proceed under Lord 
Campbeil’s Act, and the bookseller is even less likely to resist, 
since he has nothing to lose except his one remaining copy of 
the book. 
(To be continued) 


THE LANDLORD AND TENANT (TEMPORARY 
PROVISION) ACT, 1958 


This short Act of five sections which came into force on 
August 1, 1958, is expressed to effect the following purposes: 

1. To prohibit the recovery of possession except by legal 
proceedings of certain dwelling-houses released from control 
by s. 11 (1) of the Rent Act, 1957. 

2. To provide in certain cases for suspending for a limited 
period the execution of any order made in such proceedings. 

3. To regulate the terms and conditions as to rent and other 
matters to be applied in cases where possession of such dwell- 
ing-houses is retained pending the recovery of possession. 

Section 1 (1) enacts that it shall not be lawful for the owner 
of a dwelling-house to which this Act applies: 

(a) To enforce against the occupier, otherwise than by 
court proceedings the right to recover possession of the dwell- 
ing-house or 

(b) To withhold or withdraw from the occupier, without 
reasonable cause, any services to which, or any furniture to 
the use of which, the occupier is for the time being entitled. 

The penalty for contravention of this subsection is a fine 
not exceeding £100 or imprisonment for a term not exceeding 
six months or both. Subject to subs. (3), supra, the Act 
applies to any dwelling-house to which the Rent Acts ceased 
to apply under s. 11 (1) of the Rent Act, 1957, provided that: 

(a) Notice has been served on the tenant by the landlord 
under para. 2 (2) of sch. 4 (which enables tenants under 
certain prior subsisting tenancies to retain possession until 
October 6, 1958, or a date thereafter specified in the landlord’s 
notice) and 

(b) That until the date specified in the notice possession of 
the dwelling-house is retained by a person entitled to retain 
such possession by virtue of para. 2, supra. (This is the 
transitional provision on decontrol which allows the tenant 
15 months’ grace.) 

“The Occupier” is defined in subs. (2) as “ the person by 
whom possession of the dwelling-house is retained as afore- 
said” or in the event of the death of that person any person 
who by virtue of s. 12 (1) (g) of the Rent Act, 1920, would 
have been qualified to retain possession of the dwelling- 
house if the Rent Acts had not ceased to apply to it. Under 
the latter sub-section the expression “tenant” includes the 
widow of a tenant who was residing with him at the time of 
his death, or, where a tenant leaves no widow or is a woman 
such members of the tenant’s family so residing as aforesaid 
as may be decided in default of agreement by the county 
court. 

Under s. 1 (3) the Act ceases to apply where the occupier 
gives up possession of the dwelling or retains possession under 
anew tenancy agreement, (s. 1 (3) (a) and (b)). 


’ 


Section 1 (4) enables the apportionment of rent under s. 2, 
supra, either by agreement or in default by the county court 
in respect of a part of a dwelling-house to which the Act 
applies. 

Section 2 of the Act takes care of the situation of a person 
holding over after expiry of notice to quit. It regularizes his 
position by providing (s. 2 (1)) that he shall “ be required to 
observe and be entitled to the benefit of all the terms and 
conditions of the relevant tenancy to which he was subject 
and entitled immediately before the date specified in the 
notice to quit.” 


As to the rent for which the tenant is liable s. 2 (2) provides 
that this shall be at the aggregate rate of: 

(a) Twice the 1956 gross value of the house, plus 

(b) The rates (ascertained in accordance with s. 2 to the 
Rent Act, 1957) plus 

(c) A reasonable charge for any services provided for the 
occupier. 

In addition the occupier is made exclusively responsible 
for all internal decorative repairs and the owner similarly 
responsible for all other repairs. There is a proviso to 
s. 2 which deals with the exceptional situation where the 
previous controlled rent exceeds the sum reached by the 
formula set out above. In such a case the previous rent will 
continue and the repair liabilities will remain as under the 
previous tenancy. 

The question of reasonableness of charges for the purposes 
of services provided must be determined by agreement in 
writing between the owner and the occupier and in default 
of this by the county court. 


Section 3 of the Act sets out the important powers vested 
in the county court to suspend execution of the order for pos- 
session in certain circumstances. Before the court suspends 
the order the occupier must satisfy it on four points: 


(a) That he has not unreasonably refused or failed to 
accept any proposal made by the owner for the grant of a 
new tenancy of the premises (or part of the premises) for not 
less than three years and not at a premium (s. 3 (1) (a)). 
“Premium ” is defined in the interpretation s. (5) as including 
“any fine or like sum or any other pecuniary consideration 
in addition to rent.” 

(b) That he has failed, after making such efforts as were 
reasonable in the circumstances, to obtain other appropriate 
accommodation (s. 3 (1) (5)). 

(c) That all rent due in respect of the period from the 
date specified in the notice to quit (or in so far as the amount 
of the rent payable in respect of that period has not been 
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determined a reasonable sum in respect of that rent) has been 
paid or tendered to the owner (s. 3 (1) (c)), and 

(d) That having regard to all the circumstances of the case 
greater hardship would be caused by making an order for 
possession without a suspension under the section than by 
granting one (s. 3 (1) (d)). 

Provided that it is satisfied on all these four points then 
the court must suspend any order for possession for a period 
of three to nine months according to its discretion. 

In reaching its decision on the condition (s. 3 (1) (a) and 
(b), supra) the court must take into account (inter alia): 

(a) The means of the occupier. In this connexion the 
means of any member of the occupier’s family residing with 
him who contribute to the household expenses are included 
(s. 3 (7)), and 

(6) his age, and 

(c) any disability to which he may be subject. 

In addition in considering whether the landlord’s proposal 
for a new lease under s. 3 (1) (a), supra, was reasonable the 
court must have particular regard to the terms of that pro- 
posal concerning repairs, improvements or maintenance (s. 3 
(3) of the Act). 

Under s. 3 (4) of the Act provision is made for extensions 
of the period of suspension in appropriate cases. First, if 
the occupier applies not less than 28 clear days before the 
expiration of the period (or by special leave of the court out 
of time) and again satisfies the court on the four conditions 
set out above then it has discretionary power to grant a 
further suspension not exceeding six months at any one time 
(s. 3 (4) (a@)). Where an application is made and pending 
under this subsection the execution of the order must be 
treated as suspended. 

Secondly, the court is given discretionary power at any 
time to vary the order as to the rent in the event of a change 
of circumstances. Application may be made either by the 
owner or by the occupier (s. 3 (4) (b)). 

The court is further given discretionary power to suspend 
execution under s. 3 (1) and (4) notwithstanding that rent 
under subs. (1) (c), supra, is in arrear but only on condition 
that the amount outstanding is paid within 28 days (s. 3 (5)). 
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There are a number of exceptions te the court’s powers of 
granting a suspension of execution as indicated, supra. No 
suspension must be granted beyond the time at which 
the owner is obliged to give vacant possession as aforesaid in 
the following circumstances. First, if the court is satisfied 
on the following three conditions: 

(i) That an agreement for the sale of, or for the grant 
of a tenancy of the dwelling-house is in force under which 
the owner is obliged to give vacant possession on a specified 
date. 


(ii) That the purchaser or tenant requires the dwelling- 
house for his own occupation or for occupation by any son 
or daughter of his over 18 or by his father or mother, and 


(iii) that the said agreement or a memorandum or note 
thereof was signed by or on behalf of the owner before 
April 2, 1958. 

Secondly the owner can resist a suspension, or seek to 
have it revoked, on any ground on which he could have 
sought possession had the premises remained controlled, 
for example, a breach of the tenancy agreement or causing a 
nuisance (s. 3 (6) (a) and (b)). Section 4 (2) of the Act deals 
with the important question of costs. In possession proceed- 
ings under s. 3 of the Act the county court is deprived of the 
power to make an order for costs except in two cases: 

(a) Where a suspension of execution is refused or revoked 
under s. 3 (6) (b), supra, e.g., on grounds specified in sch. 1 to 
the Rent Act, 1933 (breach of the tenancy agreement—nuis- 
ance or annoyance, etc.) and 

(b) where it appears to the court having regard to the 
conduct of the parties respectively in connexion with the 
proceedings that there are special reasons for making such an 
order. 

So long as the Act applies to a house or any part of it, 
the same restrictions on the calling in of mortgages or on the 
interest chargeable will apply as if the premises were still 
rent controlled (s. 4 (4) of the Act). 


Section 5 (3) of the Act provides that it shall expire after 
July 31, 1961. 


HIGHWAY GRANTS NEED REVISION 


We suggest that the time is overdue for the Ministry of 
Transport to revise and simplify their system of grants. 


If this were done a vast amount of unproductive and 
useless labour now undertaken would become unnecessary 
and consequently substantial economies in administration 
costs could be effected both by local authorities and by the 
Ministry. 

The system of highway grants in conception as well as in 
administration differs notably from the percentage grants 
now to be replaced by the General Grant and likewise from 
those remaining in existence such as the police grant. Those 
grants in general embodied the principle (in some instances, 
it is true, accepted only after protracted argument) that all 
expenditure, direct or indirect, attributable to the grant- 
aided service should be eligible for grant. 


The Ministry of Transport have never agreed to this 
proposition which was discussed, and shaped to a consider- 
able extent, by the Local Government Manpower Committee. 
The first report of that committee, published in January, 
1950, listed draft rules for the guidance of local authorities 


and central departments regarding the admissibility of certain 
expenditure for grant. For example, it was stated that 
proper proportions of central administration costs and of the 
cost of maintenance and upkeep of administrative buildings 
would be allowed to rank for grant: similarly stores handling 
and recording expenses, dep6t expenses and items such as 
the cost of raising loans have all been recognized as proper 
and grant-earning expenditure. But in regard to highway 
grants the first report says: “ Although in other services the 
charging of the overheads of the cost of works has usually 
been found to provide the appropriate way of obtaining 4 
basis for grant, in this case grant-earning expenditure has 
always been confined, broadly speaking, to the cost of works 
on the site. All establishment expenses and overhead charges 
at stores and depéts have been excluded. The local author- 
ity representatives consider that an appropriate charge for 
these overhead expenses, which are in the nature of works 
oncost, is a proper item of expenditure to include as patt 
of the cost of works. The rates of grant were however 
recently increased after consultation with local authorities 00 
the understanding that the existing basis would be continued 
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It will follow that certain parts of the proposed general 
rules will not apply to highway grants.” Thus in 1950 the 
Minister of Transport contrived to be the only one in step. 
This despite the opinion of the Manpower Committee who 
said there was an unanswerable case for greater uniformity 
between government departments in the treatment of central 
administrative expenses. The committee accepted the prin- 
ciple that all actual expenditure incurred, including the 
expenditure of central departments, should rank for grant. 
The officials of the Ministry of Transport did not agree, they 
have not done so since and have given no indication of chang- 
ing their minds in the future. 


There are other matters in which highway grants differ 
fundamentally from other percentage grants. Nothing can 
be estimated by the local authorities with reasonable accuracy 
because unlike every other service no reliable computation 
of highway grants can be made until at a late stage notifica- 
tion is given of the grant which will be payable. Until notice 
is received the local highway authorities are quite in the dark 
as to what will be granted. These notifications are usually 
received after local budgets have been prepared and thus 
may make it difficult or impossible to fix rate poundages at 
the correct level. The local authority associations have pro- 
tested strongly about this procedure on a number of 
occasions. In the case of percentage grants for other 
services, however, a preliminary estimate is submitted in 
October and being approved, local budgets for the following 
financial year can be prepared in the confident assumption 
that expenditure of the order of the preliminary estimate will 
rank for grant at the agreed percentage. 


The highway grant regulations contain a homily about the 
desirability of ensuring that actual expenditure is kept within 
the estimates, although like the remarks in the White Paper 
on Local Government Finance purporting to teach local 
authorities how to collect rates it may be thought something 
superfluous. The regulations—and here is another matter 
that requires alteration—go on to lay it down that if any 
excess expenditure is in fact incurred it will not be allowed 
to rank for grant unless the divisional road engineer has been 
informed and is satisfied that such excess is necessary. This 
is true even if the additional work could not have been fore- 
seen when the estimates were submitted and no matter how 
urgently necessary it was to do it. Apart from necessary 
additional work, wage increases may cause unforeseen 
additional expenditure—and wages are the largest item in 
highway costs. In practice the effect of the grant regula- 
tions is that all wage increases, including those granted 
on a national basis by an approved joint negotiating body 
subsequent to the submission and approval of the estimate 
for the year, are not accepted for grant. This procedure is 
unknown outside the Ministry of Transport: it probably 
stems from the Cinderella position of that Ministry in relation 
to the National Budget whereby it seems that roads only 
get whatever residue may remain after other and supposedly 
more important services have received their allocations and 
the level of taxation has been decided. 


The result of the intricate system of allowances and dis- 
allowances of various types of expenditure devised by the 
Ministry has been the employment in that department of 
numerous finance officers whose work consists in the examin- 
ation of highway accounts in great detail. In a great many 
cases their time is largely devoted to what is in the national 
interest an almost completely useless activity, that is to 
Say the re-allocation of items (often comparatively trifling) 
of expenditure as between national and local funds. 
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An attempt was made to abolish highway grants and bring 
them within the ambit of the general grant when that sub- 
vention was being shaped, but the attempt failed, and the 
Ministry continue their unchanging and peculiar ways. At 
the present time when much is made of the increasing free- 
dom from petty restrictions to be accorded to local author- 
ities it seems to us doubly necessary that an alteration should 
be made in the archaic outlook and quite unnecessarily 
detailed supervision exercised. Change was resisted in 1950 
on what may then have been reasonable grounds but since 
that date over eight years have passed and a new approach 
and new thinking is urgently required. 

Some systems of grant have been maintained for long 
periods against all reason, their only justification seemingly 
being the law enunciated by Professor Parkinson. This is the 
only conclusion that can be drawn because in these cases 
when trivial detail has eventually been eliminated (often only 
after strenuous and lengthy opposition from Whitehall) only 
advantage has resulted. 

We do not intend in this note to raise the question of the 
classes of authorities or the kind of roads which should be 
entitled to receive highways grants: in particular the county 
boroughs are aggrieved that they receive no contribution 
towards the cost of maintaining their classified roads. These 
are important matters which should be included in any 
comprehensive review but considerations of space forbid dis- 
cussions here of the complicated problems involved. Whether 
or not the grant receiving authorities are altered, however, 
there is no doubt that the substitution of revised principles 
of distribution, based on the present percentage grant system, 
would bring large advantage. There is no valid reason known 
to us why what is right for the police service should be wrong 
for highways. The elaborate and wasteful system of financial 
check which the Ministry has established would disappear 
and the needless paper work required of local authorities 
by the present system could also cease. 

On the question of grant notification the Ministry have 
argued their complete freedom to make or not to make 
grants for individual works, as compared with, say, the Min- 
istry of Education which has a duty to perform and can 
therefore require funds to do it. In the past they have said 
in the same context that Parliament looks more closely at 
highways expenditure than at education. Well, the credit 
squeeze is over and roads expenditure is now looked at in an 
entirely different light. A system of straightforward percen- 
tage grant or grants plus approved capital programmes could, 
in our opinion, meet highway needs as well as it has done the 
requirements of nearly all other services in the past. And 
then as a consequence the administratively wasteful method 
of individual bargaining could be swept away. It is practised 
by the Ministry of Agriculture and Fisheries in making grants 
to river boards and by the Ministry of Transport: in both 
cases it can only achieve marginal variations between central 
and local funds which are all public funds in any case. Great 
good would come from its abolition. 


NOW TURN TO PAGE 1 


No order made under the Summary Jurisdiction (Separa- 
tion and Maintenance) Acts shall be enforceable and no 
liability shall accrue under any such order whilst the married 
woman in respect of whom the order was made resides with 
her husband, and any such order shall cease to have effect 
if for a period of three months after it is made the married 
woman continues to reside with her husband. (Summary 
Jurisdiction (Separation and Maintenance) Act, 1925, s. 1 (4).) 











701 JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 25, 1958 


VOL. 


CONFERENCES, MEETINGS, ETC. 


MAGISTRATES’ ASSOCIATION 


Speaking to members of the Magistrates’ Association at their 
annual luncheon in London, Mr. R. A. Butler, the Home Secre- 
tary, said the Government was very concerned at the recent 
increases in crime and especially in the numbers of young 
offenders. 

There could be no simple panacea for dealing with crime ; 
there could be no question of a Government directive or a dutiful 
execution by the courts and others of a simple set of plans. 

But the Government could take the lead in initiating and 
sponsoring research and inquiry. It can examine, and if neces- 
sary, amend the law. By wise experiment and the right use of 
knowiedge gained by experience, it can seek the best method of 
dealing with offenders. All this is being done. The prevention 
of crime penetrates much deeper into the fabric of our society. 
It calls for understanding and action by society as a whole. In 
this, the lay magistrates are in a key position. They are part of 
the state machinery for the enforcement of the law and the 
administration of justice and they bear the responsibility which 
that implies. 

At the same time, they are independent members of the com- 
munity in a special position to influence standards and behaviour 
of fellow citizens. They represent a long and important tradition 
in our history—that the maintenance of law and order and the 
punishment of the offender is not solely the concern of a superior 
authority, but the intimate concern of the community itself. 

Most offences are dealt with by the magistrates’ courts. Respect 
for the law and belief in its fairness therefore depend largely on 
the wisdom and judicial conduct of the magistrates. 

The Magistrates’ Association serves an indispensable function 
in helping magistrates do their job and providing the collective 
advice of representative magistrates to Government committees 
and inquiries of all kinds. 

Earlier Mr. Butler said that the Home Office has been affected 
by the increase of crime in many ways. Many magistrates who 
serve on the boards of visitors, visiting committees and manage- 
ment committees have first-hand experience of the great pressure 
on prisons, borstals, detention centres and approved schools. This 
imposes a great strain on staffs, which is bravely borne. 

The probation service is carrying a very heavy load. Mr. 
Butler was glad to say say that there are now in training and 
shortly to begin training as probation officers, 170 men and women 
—the largest number on record. 

On the question of grievances relating to magistrates’ decisions, 
Mr. Butler said people often write to him on the subject and ask 
that he should recommend the exercise of the Royal Prerogative 
of Mercy to wipe out or reduce a sentence. Each application 
is carefully considered. 

The proportion of cases calling for intervention is very small, 
however. Mr. Butler said he had been constantly impressed by 
the careful sympathy and understanding shown by the magistrates 
together with a firm regard for justice. The important thing is 
not that the offender should necessarily agree with the verdict and 
sentence at the time, but should, on reflection, feel that he has 
had a fair hearing and an impartial judgment. 


CONSERVATIVE LOCAL GOVERNMENT CONFERENCE 


The eleventh Conservative annual Local Government Con- 
ference, which drew a large and enthusiastic audience to Black- 
pool, was opened by Mr. Butler. He remarked that although 
local government seems to lack the drama of Parliament, and 
does not call forth such great eloquence, yet we must never forget 
that only a small proportion of the country’s business can be 
done from the centre. We must allow governmental powers to 
be diffused, and the opportunities of voluntary service to be 
widened. The new block-grant system will enable local author- 
ities to know in advance what they will receive, and will be care- 
fully proportioned to their needs. The system should encourage 
more efficient spending. We were moving towards the new 
doctrine that the mentally sick should be treated under the same 
conditions as the victims of other kinds of sickness. The 1944 
Education Act had not yet been fully implemented. The policy 
of the present Government was to leave as much as possible to 
the initiative of local authorities. 

The first session of the conference discussed a paper, which 
had been previously circulated to the delegates, by Sir Keith 
Joseph, M.P., on “The Health Services: the Second Decade.” 


f * 7 





The paper discussed proposals for making the increasing financial 
burden of the service more efficient. Despite better food, better 
homes, cleaner air, and more education, we still face the prospect 
of more sickness and more treatment than our forefathers. We 
have so far attained a limited success—life has become longer and 
less painful. Our present need is to improve the already good 
services, and fill the many gaps in it with the least possible cost. 
The question of expenditure on drugs needs more invigilation, and 
better management. In opening the debate, Sir Keith said that 
he wanted to eliminate waste, especially in the charges for drugs. 
The Boucher Report is a challenge to us all. Perhaps the service 
would be better if we appointed an inspectorate like that in the 
schools. 

Mrs. Wood (Birmingham) expressed pleasure that the Home 
Secretary had promised an early reform of the law relating to 
mental health. Mr. P. Maybury (Swansea) lamented the loss of 
working-hours inflicted on the community by the bad system 
of medical appointments. Councillor Nicholls, of Hull, drew 
attention to the need of the new housing estates. Medical centres, 
however expensive, would not supply emergency help so quickly 
as a scheme for residences for practitioners in the district. Alder- 
man Lindsay (East Sussex) urged that the possibilities of volun- 
tary services were not adequately appreciated. Where they were 
available, they did the job more efficiently and cheaply than the 
stipendiary services. Councillor John Lindsay (Nelson and Colne) 
pleaded for more attention to cancer research. Mrs. Sutton 
(Hornsey) pleaded for voluntary services in dealing with loneli- 
ness, which was itself a source of illness. She suggested a slight 
contribution towards medical charges as a parallel to the charge 
for drugs. Dr. Dockwell was not sure that much saving is possible 
on the drug-bill. Cost-analysis is a double-edged weapon. Mr. 
H. Sebag-Montefiore, of the L.C.C., raised the issue whether 
foreigners who made no contributions should be excluded from 
the benefits of the health scheme. Dr. Staveley, a radiologist 
from St. Marylebone, said that practitioners were not entirely 
to blame for the faults in the system of making appointments. 











THE ADA COLE MEMORIAL STABLES 


Will you please help us to carry on our much needed work for 

the welfare of horses. We purchase those which by reason of old 

age, infirmity or previous ill-treatment are in need of care and 

attention; we also endeavour to provide suitable homes for those 

horses fit enough to do a little light work, under the supervision 

of the Society, and for all this, funds are urgently needed. 
Donations to the Secretary at office. 


Stables: St. Albans Road, Office: 5, Bloomsbury Square, 


South Mimms, Herts. London, W.C.1. 
Tel.: Holborn 5463. 
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Patients were often very careless and caused delays by their 
unpunctuality. Many people would not treat their hairdressers 
as they treated their doctors. 

Replying to the debate, Mr. Derek Walker-Smith, Minister of 
Health, said that the National Health Service was proceeding 
efficiently, but the Government were always probing it and test- 
ing new methods. One-tenth of our national income was now 
being spent on health service. Much public money was spent 
outside the hospitals, to keep people out of hospital. The Min- 
istry were aware of the problems so ably stated by Sir Keith 
Joseph. The Minister pointed to several successes of medical 
science—the decline of diphtheria, and the increasing signs of 
progress against poliomyelitis. 

The second session of the conference considered a paper on 
“The Relations between Councillors and Officers,” by J. H. 
Warren, O.B.E., who had an unusual pair of qualifications for 
broaching the subject. He has been a town clerk, and also general 
secretary Of N.A.L.G.O. His paper covered a wide range of 
aspects of the subject—the legal status and security of municipal 
officers, the lack of statutory definition of their specific duties, 
their relations with the committees, with chairmen, and with 
individual councillors, and above all, with the importance of 
keeping standing orders abreast of changing needs. 

In his introductory address, Mr. Warren stressed the error of 
treating standing orders as immutable and unalterable. They 
should deal not only with details of procedure, but with relations 
between officers and the representatives of the electorate. Each 
local authority should expand the Ministry’s model to suit its own 
needs. Officers should be allowed, in committee, to advise on 
policy, but never to control it, for this is the prerogative of the 
elected representatives. He had come to a profound belief in 
the ability of the ordinary layman. Officials should analyse and 
explain; all else can be settled by the common sense of the 
ordinary man. The ideal of the local government officer should 
be “to preside over his own liquidation,” to work for the moment 
when - could sit back and let the elected representatives do 
their job. 

Many speakers discussed the worth of caucus meetings, and 
insisted that the chairman of a committee must be a leader, in 
frequent contact with his officers. Some speakers insisted that 
the elected representatives should keep themselves as far as 
— from administrative problems, and should concentrate 
on policy. 

Several speakers, and notably Councillor Finsberg of Hamp- 
stead borough council, commended Mr. Warren’s paper as a 
concise and comprehensive survey of the problem, and thought 
that it could be very usefully circulated amongst both elected 
representatives and officers. The comments of the paper on the 
value of the party system in local government received general 
approval. It was agreed that councillors should recognize the 
difficulty of the officer’s position. He is the servant not of the 
majority, but of the public; and should not be placed in an 
embarrassing position. 

Replying to his critics, Mr. Warren said that he did not seek 
to inhibit individual officers from expressing views at the stage 
when there is an open forum; but Government decisions should 
teflect a party standpoint, and officers should not be critical of it. 
Then followed an open forum, when delegates were allowed to 
discuss topics which had previously been proposed from the floor. 

Capt. Corfield, M.P. for South Gloucester, opened a discussion 
on compulsory purchase, and the grave injustices it often causes, 
especially to people of small means who had invested all their 
capital in land or businesses. Citing instances of such hardships, 
he claimed that the practice was inconsistent with our avowed 
ideals of liberty and of a property-owning democracy. He was 
followed by many speakers who bore out his arguments. 
Councillor F. Hutty, J.P., of Wallasey, then initiated a discus- 
sion on the expansion of education under the block-grant system. 
Councillor Miss Elliot, of West Nottingham, asked the conference 
to notice that the powers conferred by the Butler Act have not, in 
general, been yet exploited. 

_The last topic discussed was the date of county council elec- 
tions. All the speakers deplored the low percentage of electors 
who went to the poll for county council elections, but there 
Was no agreement on the remedy. Some speakers thought that 
if they were held on the same day throughout the country, the 
tvent would attract more public notice. A suggestion that the 
day should always be a Saturday was not well received, and 
Mrs. Blabey raised a cheer by her remark that to most people, 
the letters “ C.C.” connoted, not “ county councillor,” but “ county 
cricketer.” Mr. R. Hinton (Watford) thought that there are 
oo many elections, and people become bored when the elections 
occur too close together. 
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Mr. Henry Brooke, Minister of Housing and Local Govern- 
ment, wound up the debate. He wanted to dispel the notion that 
the local authority is the agent of Whitehall. Workers in local 
government should rather regard themselves as its partner. In 
sO many matters, the initiative must come from the local 
authority. 

On the question of compulsory purchase, he said that the basis 
of compensation must be a quite different issue from the ethics 
of the procedure itself. The public was constantly clamouring for 
new roads, and private property often obstructed the best plans. 
If the public interest were always subordinated to private rights, 
our new roads would be snakes, not ladders. A compulsory 
purchase order has no effect until it is confirmed by the Min- 
ister, and he does not give his consent unless he is satisfied that 
the public interest is overwhelming. 

[We are obliged to the Revd. W. J. Bolt, LL.M., Ph.D., for the 
above report.] 


PERSONALIA 


APPOINTMENTS 


Mr. Conolly Hugh Gage has been appointed Judge of the 
Southend and Grays Thurrock county courts in succession to 
Judge Herbert. 

Mr. Frank Barnes, clerk and solicitor to Hoylake, Cheshire, 
urban district council since 1948, has been elected national 
president of the Society of Clerks of Urban District Councils of 
England and Wales. 

Mr. John Stuart Gaskain, chief constable of Cumberland and 
Westmorland since 1952, has been appointed chief constable of 
Gloucestershire, in succession to Col. W. F. Henn, who retires 
next April. Mr. Gaskain joined the Metropolitan Police in 1936 
and after attending Hendon Police College, passed through the 
ranks of constable, sergeant and inspector before becoming assist- 
ant chief constable of Norfolk in 1942. He was commandant of 
No. 5 district police training centre from 1946 to 1949. While 
serving in the Metropolitan force he was called to the bar. 

Mr. Kenwyn Edgar Steer took up his appointment as chief 
constable of Exeter on September 20, last (see our issue of 
October 18, last). 

Mr. Norman Barton, deputy clerk of Lichfield, Staffs., rural 
district council, has been appointed deputy clerk of Billingham, 
Co. Durham, urban district council. 

Mr. J. M. Carter, LL.B., deputy clerk of Fulwood, Lancs., 
urban district council, has been appointed deputy clerk of 
Whiston, Lancs., rural district council. He will take up his new 
duties on November 3, next. Mr. Carter has been at Fulwood 
since March 1, 1957, and served his articles with Mr. H. E. H. 
Lawton, formerly clerk of MHuyton-with-Roby urban district 
council. Mr. Byron, the former deputy clerk of the Whiston 
council, took up his appointment as clerk of the newly established 
Kirkby urban district council on September last. 

Mr. Arthur Molyneux, chief clerk to Stockton-on-Tees, Co. 
Durham, borough council, has been appointed chief assistant to 
the clerk of the newly-created Kirkby urban district council (see 
above). 

Chief Inspector John William Moody has been promoted super- 
intendent of the Lancashire constabulary, Blackburn division, in 
succession to Mr. R. R. Bibby, now chief constable of Blackburn. 

The following full-time probation officers have been appointed 
to serve the London Probation Service after completing a Home 
Office training course: Mr. A. F. Chalkley, as from September 
29, last; Mr. E. A. Andrews, Mr. R. C. Buchanan, Mr. R. C. 
Davies, Mr. E. C. Heath and Mr. R. T. Williams, as from 


October 1, last. 
OBITUARY 
Mr. William Henry Baines, C.B.E., LL.M., town clerk of 
Liverpool from 1936 to 1947, and a civil defence controller for 
the city during the Second World War, has died at the age of 79. 


SHORTER NOTICES 


Rates and Rateable Values in England and Wales, 1957-58 

This publication, published annually by H.M.S.O. for the Min- 
istry of Housing and Local Government, shows that for the year 
under review the average rate levied was 18s. compared with 
15s. 8d. for 1956-57. The rateable value of all property showed 
a drop from £629,000,000 on April 1, 1956, to £601,873,000 on 
April 1, 1957, and receipts from rates increased from £483,000,000 
to £528,000,000. 








703 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 25, 1958 


VOL. 


MISCELLANEOUS INFORMATION 


CINEMATOGRAPH REGULATIONS 

The Secretary of State has made the Cinematograph (Safety) 
Regulations, 1958 (S.I. 1530) dated September 10, in operation 
from October 1. 

The purpose of the regulations, as stated in Home Office 
Circular No. 114/1958, is to relax the requirements of para. (5) 
of reg. 8 of the main regulations of 1955, so as to allow a pro- 
jection room to be unmanned for short periods when automatic 
equipment for the control of projection apparatus is in use, 
subject to conditions specified in the regulations. The Secretary 
of State is advised that the equipment known as the “ Projecto- 
matic” complies with the specification for the control equipment 
laid down in paras. (1) (c) and (2) of the new reg. 8A. 


RESTRICTIVE TRADE PRACTICES 
Direction to the Registrar 

The Board of Trade have now sent a direction to the Registrar 
of Restrictive Trading Agreements permitting him to take pro- 
ceedings before the Restrictive Practices Court in respect of any 
agreement not described in the schedules tc earlier directions. 
Under the directions previously issued, the registrar was required 
to give priority to agreements concerning goods scheduled in those 
directions before starting proceedings in respect of any others on 
the register. The nmew direction does not affect agreements on 
which proceedings have been started, but the registrar may now 
start, at his own discretion, proceedings in relation to any other 
agreement on the register. 

This measure marks the completion of another stage in the 
operation of the 1956 Act. In accordance with the Act, until 
the office of the registrar was fully established and had gained 
experience, the Board of Trade gave the registrar guidance on 
cases to be given priority, in order to ensure that a large proportion 
of significant and representative agreements was brought before 
the Court at an early date. The significance of the new direction 
is that the Board of Trade now consider that no further direction 
to the registrar is necessary on the manner in which he should 
exercise his responsibility under the Act for bringing before the 
Court agreements on the register. The Court started its sittings on 
Monday, October 6. 


ROAD CASUALTIES — AUGUST, 1958 

Road accidents in August caused 539 deaths—eight more than 
in August, 1957. The number of persons seriously injured was 
6,950, an increase of 369; and the number slightly injured, 
22,553, an increase of 1,157. The total of 30,042 was therefore 
1,534 more than in the previous August, an increase of 54 per 
cent. 

Traffic on main roads, according to a Road Research Labora- 
tory estimate, was 10 per cent. more than in August, 1957. 

Seventy-eight of those killed were children. This figure is 12 
more than in August, 1957, and includes 41 pedestrians and 20 
pedal cyclists. 

Police reports show that of the 41 child pedestrians killed, 22 
were under five years of age and eight others were under the age 
of seven. Most of the child cyclists killed were between the ages 
of nine and 14. 

The reports also show that a high proportion of the victims 
were boys. Of the 41 child pedestrians, 26 were boys, and of the 
20 pedal cyclists killed, boys numbered 17. 

All casualties to children, killed and injured, totalled 5,582, 
an increase of 599, or 12 per cent. 

During the first eight months of this year, deaths in road 
accidents numbered 3,647. The seriously injured numbered 43,826 
and the aaa injured 144,954, making a total for all casualties 
of 192,427. 


THE PATIENT AND THE HEALTH SERVICE 

Once again it is stressed in an important report—this time the 
annual report of the Nuffield Provincial Hospitals Trust—that 
if the National Health Service is to achieve what it set out to 
do, all the social welfare services (and not just the medical ones) 
will have to work closer together to make it seem like one service 
to the patient (we quote from the Manchester Guardian). But 
reference is also made to the need for co-ordination and the 
prevention of overlapping. The report emphasises the important 
work which voluntary bodies can still do in carrying out experi- 
ments and which the Trust can do in investigating and analysing 
the working of the National Health Service. 


It is now nearly three years since the publication of the report 
of the Committee of Inquiry into the cost of the National Health 
Service (the Phillips Committee). Although the Committee 
believed that the structure of the service was framed on sound 
lines it was in their view very true, as it is still true today, that 
the service suffers from many defects as a result of a lack of co- 
ordination between the different parts of the service. As the 
Committee said so well, the efficiency of the service depends not 
merely on the quality and quantity of the work that each of the 
branches performs within its own sphere, but on the degree to 
which they co-operate with one another to accomplish the ends 
for which the service as a whole exists. 

The Nuffield Provincial Hospitals Trust, which did such useful 
exploratory work before the new service came into existence, can, 
like the King Edward’s Hospital Fund, still do much useful work 
in aiding and supplementing the work of the official bodies. 
Amongst schemes which the Trust has sponsored or supported 
are some which relate to the industrial health service, the care 
of the aged, rehabilitation, and accidents in the home. 


MAGISTERIAL LAW IN PRACTICE 


The Surrey Comet. July 19, 1958. 


STRAYING PONIES COST HIM 10s. 

Anthony D. Minnett, of The Piggeries, Fifth Avenue, Ewell, 
was fined 10s. by Kingston county magistrates on Thursday for 
allowing his three ponies to stray on to the road. 

P.S. W. Easto said the ponies were recaptured while trotting 
along Kingston By-pass Road at Tolworth on May 7. When 
questioned Minnett said, “I have done everything to keep them 
in, but cyclists will persistently pull down fences I put up ina 
field in Ruxley Lane where the ponies are kept.” 

P.S. Easto said there had been a dispute between Minnett and 
Surbiton council about the right of way over a footpath which 
crossed the field where the ponies were tethered. Minnett was 
constantly blocking the footpath with wire fencing and drums. 

“ This dispute took place about three weeks prior to the ponies 
escaping,” said the sergeant. ‘‘ Minnett has no right to enclose 
the footpath.” 

Mr. J. F. Whitaker (in the chair) explained that the fine was 
made up of 3s. 4d. for each pony. 





Section 25 of the Highway Act, 1864, provides that if any horse, 
mare, gelding, bull, ox, cow, heifer, steer, calf, mule, ass, sheep, 
lamb, goat, kid or swine is at any time found straying or lying 
about any highway, or across any part thereof, or by the side 
thereof (except on such parts of any highway as pass over any 
common or waste or unenclosed ground), the owner is liable 
to a penalty not exceeding 5s. for each animal, or 30s. in all, 
together with the reasonable expense of removing the animals to 
his field or stable, or the pound or other place provided, and 
any proper charges of the pound-keeper: but nothing in the Act 
is to be deemed to take away any right of pasturage which may 
exist on the sides of any highway. 

An owner exercising his right of pasturage must keep his 
animals from straying, except temporarily, or from lying on the 
actual road (Bothamley v. Danby (1871) 36 J.P. 135; 24 L.T. 656; 
Golding v. Stocking (1869) 33 J.P. 566; L.R. 4 Q.B. 516). 

The exception relating to common, waste, or unenclosed ground 
only applies to pieces of land of some considerable size. (See 
Bothamley v. Danby and Golding v. Stocking, supra.) 

There is at common law no general obligation on the part of 
the owner or occupier of land adjoining a highway to fence his 
land or to keep his domestic animals off the highway. If, there- 
fore, an animal escapes on to the highway and injures a member 
of the public lawfully using the highway, the owner or occupier 
of the land is liable for the injury only if it can be shown that 
he knew the animal possessed vicious or mischievous propensities, 
or possibly, that there were other special circumstances which 
took the case out of the ordinary rule and were known to the 
owner, or of which he ought to have known, and against whi 
it was his duty to guard (Searle v. Wallbank [1947] 1 All E.R. 12; 
A.C. 341. Brock v. Richards [1951] 1 All E.R. 261; 1 K.B. 529). 

See Halsbury (3rd edn.) vol. 1, paras. 1277 and 1278. 
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Goon nis for savers / 














New 
DefenceBonds 


‘oh 


As well as the increased interest of 5%, the Bonds are 
repayable after 7 years at the rate of £103 for each £100 
invested—and this 3% Bonus is income tax free. 


Thus, the redemption yield grossed up for tax at the 
present standard rate of 8s. 6d. is as high as £5 13s. 6d. 
per cent—with absolute security of capital. 


You can have up to £2,000 of these Bonds exclusive of 
holdings of earlier issues. Bonds inherited from a 
deceased holder or acquired by conversion of earlier issues 
can be held in addition. The interest, payable half-yearly, 
is not exempt from income tax, but tax is not deducted 
at source. 

You may encash the Bonds before maturity— 

(a) At six months’ notice, when they will be repaid at par 
plus any interest earned but unpaid. 

(b) Immediately, on the same terms but subject to a 
deduction equivalent to six months’ interest (no deduc- 
tion is made if immediate encashment is required for, 
the purpose of winding up a deceased holder’s estate). 
On sale in £5 units. Buy all you can afford. 


.,.and in 





5% Defence Bonds yield the equivalent of 


£5.13.6 


per cent (gross), per annum if you pay tax at the standard rate 





seven years 
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NOW HAVE 
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NATIONALSAVINGS 
GERTIFIGATES 


(Current Issue) 





You are allowed up to 1,000 Certificates of the current 
issue (against 600 previously) so you can make £250 clear 
profit in 7 years if you take up your full quota. 

Every 15/- Savings Certificate brings you in 5/- profit in 
only 7 years—that’s equal to nearly 44% interest. And 
because it’s income tax free, it’s actually worth 74% to 
you if you pay tax at standard rates. Even more if you 
pay surtax. 

Here’s the easiest possible way of saving. For all the 
family. Little by little or all at once everyone can acquire 
a really sizeable nest egg. 

Savings Certificates are easy to buy, to cash, to hold— 
and they’re very profitable. Buy one or more every week 
—starting NOW! 








1,000 Certificates 
bring you a tax free profit of 


£250 


Full information on Defence Bonds and Savings Certificates from your stockbroker, banker or other professional 
adviser, and from your local Savings Committee, Savings Centre, Post Office or Trustee Savings Bank. 


Issued by the National Savings Committee, London SW7 
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VOL. 


ANNUAL REPORTS, ETC. 


ANNUAL REPORT OF THE MINISTRY OF HEALTH 

[he annual report of the Ministry of Health shows that the 
total cost of the National Health Service was about £585 million 
for the financial year ended March 31, 1957, which was about 
£50 million more than the previous year. Some £468 million was 
met by the Exchequer, nearly £24 million by local authorities 
and about £28 million by charges to persons using the service. 
The cost of the hospital and specialist service increased by £29 
million. 

The number of patients treated in hospital in 1957 was some 
29 per cent. greater than in 1949 although only about six per 
cent. more beds were available than at the start of the service. 
An improvement of seven per cent. in the number of patients 
treated has been achieved since 1953 with no significant change 
in the number of staffed beds. But the fall in waiting-lists which 
was such a satisfactory feature in recent years was halted. 

At the end of the year about 9,000 more patients were awaiting 
admission than a year earlier. At the non-teaching hospitals most 
of the major departments treated more patients per available 
beds in 1957 than in 1956, due to the shorter period that patients 
spent in hospital. 

The major building programme announced by the Minister of 
Health in the House of Commons is proceeding satisfactorily and 
£18 million was allocated for capital development in 1957-58. 
About one-third of the total capital available is being spent on 
mental and mental deficiency hospitals. 

The steady decline in the incidence and severity of tubercu- 
losis was continued and the average number of occupied beds 
fell from 24,478 in 1956 to 20,085. New notifications decreased 
by eight per cent. while mortality also fell again. 

Mental Illness 

In his introduction to the report the Minister of Health refers 
to the report of the Royal Commission on the law relating to 
mental illness and mental deficiency as an important milestone 
in the history of mental health. The number of in-patients 
admitted to mental hospitals in 1957 was 88,943 of whom 73,499 
(82°6 per cent.) were voluntary patients, 1,318 (I'S per cent.) 
temporary and 14,126 (15°9 per cent.) certified patients. Although 
the number of admissions to mental hospitals is still rising the 
number of patients resident has begun to fall. The percentage 
of patients who entered as voluntary patients is the highest ever 
recorded. Even more noteworthy is the reduction of over 2,500 
in the number admitted as certified patients. 

Reference is made in the report to an experimental scheme 
known as the “ Worthing Experiment” which was started in 
January, 1957, by Graylingwell Hospital, Chichester, with the 
help of a financial grant from the Nuffield Provincial Hospitals 
Trust. The aim of the experiment is to assess the effect of very 
full domiciliary, out-patient and day hospital services for mentally 
ill patients, and, in particular, to discover how far such services 
can reduce the need for in-patient admissions. The first year 
of the two-year experiment showed a substantial reduction in 
the number of admissions and reinforces the experience in other 
places where an efficient out-patient and domiciliary service has 
succeeded in providing the necessary treatment for a high pro- 
portion of patients while enabling them to continue to live in 
their own homes. 

Local Health Services 

The number of day nurseries continued to decline and there 
were fewer children on the registers, particularly in the two-to- 
_ age group and average attendances were proportionately 
ower. 

There was a slight increase in the services given by home 
nurses but the increasing volume of work entailed by the nursing 
of old people is shown by the number of visits (14,742,002) to 
patients aged 65 and over—an increase of 1,143,500 visits over 
1956. 

Expansion of the domestic help service also continued; at the 
end of the year whole-time helps numbered 2,951 and those 
employed part-time 38,723 (3,014 and 36,042 respectively a year 
earlier). The care of the aged and chronic sick at home con- 
tinued to make the greatest demand on the service and during 
1957 71 per cent. of the applicants for whom home help was 
provided came within these categories. Help was provided for 
183,243 aged and chronic sick as compared with 161,006 in 1956. 
Some local authorities arranged for intensive assistance to be 
given to problem families by home helps specially selected for 
their skill and patience in working with, teaching and encouraging 
these families to raise their standards. 


Residential Accommodation 

Local authorities in 1957 opened 68 new homes, 29 of them 
in new buildings, for the elderly and handicapped with accom- 
modation for 2,964 residents. At the close of the year the total 
number of small homes opened since the end of the war was 996 
of which 107 are new specially designed buildings. These provide 
accommodation for just over 30,800 residents. There were 
altogether 76,779 in residential accommodation provided by local 
authorities or through voluntary organizations which was a rise 
of 61 per cent. since January, 1949. The report shows that 
although most of the elderly can continue to live in their own 
homes the demand for accommodation in welfare homes is heavy 
and local authorities are finding that they are providing accom- 
modation for an increasingly large proportion of people who are 
already very infirm. 

In referring to the difficulty of obtaining suitable staffs for these 
homes the value of the courses arranged for wardens and matrons 
by the National Old People’s Welfare Council is recognized. 
A start has also been made by one or two authorities in simple 
“in service” training courses for attendance. 

The number of those in temporary accommodation provided 
under s. 21 (1) (6) of the National Assistance Act, 1948, at the 
end of 1957 was 4,469 compared with 4,506 in the previous year. 
This accommodation is still used to a very large extent by families 
who have lost their homes through eviction for non-payment of 
rent or other cause. In many county areas efforts to establish 
good liaison between the county councils and the housing author- 
ities continued during the year. One county borough council is 
mentioned which, through its public health department, has given 
much attention to this question of rent arrears, and found that 
of 200 families visited by one of its psychiatric workers, 95 per 
cent. afterwards paid their current rent regularly and were able 
gradually to pay off the arrears. 


Domicilary Welfare 

During the year approval was given to three schemies for the 
welfare of the deaf and hard-of-hearing making a total at the 
end of the year of 111 approved schemes. Voluntary organiza- 
tions continued to provide most of these schemes. Approval was 
also given to eight schemes for the welfare of other handicapped 
persons making the total of such schemes 119. 

It is emphasized in the report that with the increasing number 
of old people in the population the responsibility of local author- 
ities and of voluntary organizations providing domiciliary services 
for aged persons becomes proportionately greater. An increased 
awareness has been shown in Parliament and elsewhere of the 
important contribution that voluntary services can make to the 
well-being of the elderly. The opportunity of the issue in 
October of a circular on services for the chronic sick and infirm 
was taken to draw attention to the need to take full advantage 
of all available voluntary effort and to suggest that in many areas 
the time was ripe for renewed contact between local authorities 
and voluntary bodies with a view to further encouragement of 
voluntary work along the lines originally suggested in 1950. It 
is mentioned in the report that there are indications that old 
people’s welfare committees are increasingly coming to recognize 
the need for inquiry into what elderly people themselves consider 
to be their needs and being encouraged to plan and organize 
their activities. The work of the National Old People’s Welfare 
Council and of. the 1,280 local people’s welfare committees asso- 
ciated with it continued to develop along lines now well recog- 
nized. Stress is laid on the importance of voluntary visiting and 
it is suggested that there is a risk that arrangements for visiting 
may get insufficient attention when other activities for old people 
press hard on overworked organizers. 

The report concludes with chapters on the welfare foods service, 
food and drugs, civil defence and a number of appendices and 
tables. 


THE CITY OF LINCOLN : CHIEF CONSTABLE’S REPORT 
FOR 1957 


This is one of the more fortunate forces, having only five 
vacancies to be filled to bring the strength (128) up to the 
authorized establishment of 133. They were, however, one worse 
off than at the beginning of 1957, 12 losses during the year being 
not quite made good by 10 recruits and one transfer in. 

The force shares the cost of the county information room and 
“close liaison has been maintained with the Lincolnshire con- 
stabulary to the mutual advantage of both forces.” 
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Traffic congestion in the city has been eased by the opening on 
December 10, 1957, of the western carriageway of the new Pelham 
Bridge, which provides a north-south route uninterrupted by any 
jevel crossing. But the parking problem, particularly near the 
city centre, is as acute as ever and additional parking accommoda- 
tion off the streets is badly needed. 

The total cost of the force for the year was £140,428 11s. 11d, 
of which £66,104 odd was borne by the rates. Eighteen thousand 
one hundred and ten pounds odd of the police expenditure is 
attributable to pensions. 

There were 628 recorded crimes against 703 in 1956. From 
1953 to 1957 the figures have fluctuated, those for the three 
earlier years being 665, 715 and 646 respectively. A considerable 
proportion of the 628 crimes were larcenies in which the value 
of the property stolen was under £1. These totalled 211. Unlawful 
takings of motor vehicles increased from 28 in 1956 to 53 in 1957. 
Two hundred and thirteen persons were prosecuted for the 464 
detected crimes, and 182 of them were tried summarily. Juveniles 
were known to have been responsible for 147 crimes, and 82 
juveniles were dealt with by the courts for these offences. 

Six hundred and seventy-two persons were charged with non- 
indictable offences, 37 more than in 1956. Of the 672, 439 were 
traffic offences of one kind and another, including 27 for danger- 
ous or careless driving, 44 for speeding, and 30 for traffic sign 
offences. 

Road traffic accidents totalled 864, 50 fewer than in 1956. This 
decrease has to be considered against an increase of seven per 
cent. in the number of vehicles registered in the city. Two 
hundred and fifty-six persons were killed or injured, 50 during the 
hours of darkness and 206 during daylight hours. The 227 acci- 
dents which resulted in death or injury are analysed under differ- 
ent headings. Seventy-six private motor cars, 47 motor cycles, 
27 goods vehicles and 63 pedal cycles make up the bulk of the 
vehicles primarily concerned in these accidents; and June and 
December, with 30 each, were the worst months. 


The occupiers of business premises showed considerable care- 
lessness in failing to secure their premises properly at night. Police 
detected 1,196 such cases, 240 more than in 1956. Key holders 
had to be called out to make the premises secure. 


SOUTHEND-ON-SEA PROBATION REPORT 


An increase in work is reported as compared with the previous 
year, the number of people under supervision on December 31, 
1957, being 223 as against 191 at the corresponding date in 1956. 

Case committees seem to be very active in this division, and it 
is not always that we read of sub-committees meeting as regu- 
larly as apparently they do here. This must make a lot of work, 
but the senior probation officer, Mr. Davies, is satisfied that it 
leads to a very detailed knowledge of the cases by the magis- 
trates, which is certainly all to the good. 

In the interesting paragraph devoted to the senior courts, we 
are told that the latter use probation in a greater proportion of 
cases dealt with than magistrates’ courts—the difference being 
four per cent. This will surprise many, as it certainly did our- 
selves. It is a recent trend which has produced this develop- 
ment, and, in due course, it will lead to a large number of people 
being under supervision for the graver offences. This places a 
severe burden of responsibility on the probation service, but it 
is a sign of the times that chairmen and recorders at quarter 
sessions take the view that the risks involved are worth running. 
As regards Southend-on-Sea we are told that the newly appointed 
recorder, Mr. G. E. Thesiger, M.B.E., Q.C., has requested that a 
social report should be available to him in respect of every person 
appearing at quarter sessions known to be pleading guilty. It 
is a pleasure to give publicity to such matters because, all too 
frequently, one hears remarks made by those on the outskirts of 
criminal work, but active in spheres of social reform, to the 
effect that the senior courts are centres of what are described as 
“reactionary views.” This is a lot of rubbish, and it is time 
there was some plain speaking about it. 


REVIEWS 


Affiliation Law and Practice. By G. S. Wilkinson, solicitor, clerk 
to the Dudley Justices. London: The Solicitors’ Law 
Stationery Society, Ltd. Price 15s. net. 


This is No. 41 of the well-known series Oyez Practice Notes. 
In his introduction the author states that his book is intended 
as a guide for solicitors in private practice and for legal advisers 
of public authorities, in the hope that it will provide all the 
information and advice necessary for the conduct of a case in 
court. We are confident that it will fulfil this purpose. The 
ground is well covered and the arrangement of the sections is 
logical. An attractive feature of the book is Mr. Wilkinson’s 
readiness to raise difficult questions and to discuss them exhaust- 
ively. Naturally he cites cases whenever this is possible, but 
when a point is in doubt he puts both sides and makes his own 
submission with a reminder that it is only a submission, which 
may be wrong. 

We have two small complaints to make. It is a pity there is 
no table of cases, because the recollection of the name of a case 
may be the best way of looking up some point. We also think 
that such useful books as comprise this series might be all the 
better for a more substantial cover. 


Local Authority Capital Finance. By W. S. Hardacre and N. 
D. B. Sage. London: Chas. Knight & Co., Ltd. Price £2 5s. 


Messrs. W. S. Hardacre, county treasurer of Berkshire, and 
N. D. B. Sage, treasurer of Bullingdon rural district council, have 
produced a new work on the financing of local authority capital 
expenditure which is clear, concise and practical, and which will 
be of great use to practitioner and student alike. 

The last work on this subject was published by Mr. A. B. 
Griffiths in 1936 when he was city treasurer of Sheffield: on that 
work the authors of the present volume have drawn for some 
of their material. In 1936 local authority borrowings were 
tunning at about £100 millions a year whereas, as the authors 
note, over the past 10 years capital expenditure on education and 
housing alone has averaged £360 millions. These figures illustrate 
the vastly increased size and importance of capital financing and 
there is no doubt that the authors have met a real and present 
need with their book. 


The book consists of chapters dealing with capital expenditure, 
parliamentary control, raising of capital, mortgage loans, stock 
issues, other methods of capital finance, Public Works Loans 
Board, loans pooling, consolidated loans funds, payment of 
interest, stamp duties, registration work and investments ; together 
with appendices giving various items of useful information about 
loan periods, calculation of annuity payments, P.W.L.B. interest 
rates, and a full reprint of the scheme and accounts of the 
Consolidated Loans Fund of the city of Nottingham. 

We have studied the volume with care and have found little 
of substance to criticize. We should have liked to have seen a 
reference to the constitution, extent and activities of loans bureaux 
which have increased so much in number and importance in 
recent years; and a discussion of the internal versus external 
investment battle in relation to the surplus moneys of superannua- 
tion funds. On p. 104 where the limiting effect of percentage 
grants on “ pay as you go” policies is mentioned a reference to 
the impending abolition of so many of the most important per- 
centage grants from April 1, 1959, might well have been made. 
On p. 111 the system of re-paying loans from the P.W.L.B. is 
described: here mention of the advantages which can occur by 
changing from half-yearly to annual repayments would have been 
useful. Page 164 refers to the Berkshire County Council Act of 
1948, which, like other local Acts, gives statutory authority to 
the county council to lend money to other local authorities: in 
this connexion it is worthy of note that some later local legisla- 
tion avoids the rigidity of the Berkshire provision whereby repay- 
ment cannot be on a maturity basis but has to be by way of 
annuity or instalments. Later local legislation has also improved 
on the Manchester “ Equities” Clause of 1956 which is quoted 
on p. 170 et. seq.; for example the Essex County Council Act of 
1958. There are some printers’ errors, for example, on p. 35 
where £23,291 is printed as £23:291, and on p. 131 where 
£102,000°525 is printed as £102,000,525. 

These are minor points in a work which is, in general, 
admirably complete, is well and ably written, and contains a 
wealth of specimen forms, examples and calculations all of which 
must be of great value and use to readers. 

It should find a place on the bookshelf of every financial officer 
no matter what type of authority he serves. 
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MISGUIDED MISSILES 


One of the popular fallacies that dies very hard is that 
expressed on the lips, or half-formed in the mind, in some 
such words as—“ Continental countries are dirty ; England is 
a clean country.” Anybody who has travelled in Holland, 
Germany or Scandinavia will recognize the absurdity of the 
former generalization; the falsity of the second is, unfor- 
tunately, only too apparent, even to those who have never 
ventured abroad. Sticky cakes collecting dust in the window 
of the baker’s shop; joints of meat, naked on the butcher’s 
sab, a promenade for flies; stained tablecloths, half-washed 
crockery, and the débris of the last customer’s meal, in the 
snack-bar, taking away what appetite you have; the girls at 
the counter groping in the sugar-bowl with their fingers, and 
dropping two lumps in your cup of tea—these things, 
commonplace in English daily life, would not be tolerated 
dsewhere in Northern Europe for five minutes. It is time 
they were swept away as dangerous anachronisms, the relics 
of a primitive and barbarous age. 


However, it is possible to avoid the pestiferous conse- 
quences of these unwholesome habits by keeping away from 
those who practise them. What is more difficult is to escape 
the ravages of the litter-fiends. The Psalmist who wrote 
that— 

“The wicked are like the troubled sea, that cannot rest, 

but casts up mire and dirt,” 

was giving prophetic utterance to and a pretty accurate 
description of the Bank Holiday crowd’s activities in a 
favourite beauty-spot. Soiled newspapers, empty bottles, 
greasy fragments, slices of orange-peel, are the flotsam and 
jetsam left by one of these periodical inundations. Local 
byelaws, in too many cases, are more honoured in the breach 
than in the observance; even in the royal parks, the statutory 
instruments prescribing penalties for the offence have been 
only sporadically enforced. Better results are expected from 
the new Litter Act, which came into force (as The Times so 
neatly put it) “just after and not just before August Bank 
Holiday, the great national litter festival.” 


The opening of what most of us hope may be a cleaner 
and more wholesome era has been fittingly accompanied by 
a spate of correspondence, in The Times, under the heading 
“Something to Throw.” It all began with the reminder, by 
some public-spirited person, that an abominable mess is 
created in the churchyard and its precincts, every time a 
wedding takes place, by the tiresome habit of scattering over 
the bridal pair those little bits of coloured paper known in 
Britain as confetti. Why this Italian word, which in its 
original language means “ confectionery ” or “ sweetmeats,” 
should be used in this special connotation, seems something 
of a mystery—until one remembers that the coloured bits of 
paper are an innocuous substitute for the “ formidable 
ammunition ” (to quote one of the correspondents) of more 
robust times. 


Most people know that the groomsmen are a survival from 
the primitive days of marriage by capture, when the bride- 
groom had frequently to call upon his friends to assist him in 
“lifting” the bride, often forcibly, from her parental home. 
The bride-cake, or wedding-cake, originated in archaic Rome, 
When an essential part of the marriage ceremony was the 
confarreatio—the eating, by the couple, of a cake com- 
pounded of flour (far), salt and water, in the presence of the 


religious official called the Pontifex Maximus and 10 witnes- 
ses, the bride meanwhile holding three ears of wheat, 
emblems of fertility. The custom, in modified form, was 
carried over into Christian times; in the middle ages the 
bride wore the wheat ears on her dress, while outside the 
church young girls pelted her with wheat grains, or with 
thin dry biscuits, which were broken over her head. In 
Tudor times every guest at the wedding was supplied with 
small rectangular cakes, made of eggs, milk, sugar, currants 
and spices, which were thrown at the bride as she crossed the 
threshold. In some rural parishes the custom is said to 
survive, today, of throwing wheat over the couple, with the 
cry “ Bread for life and pudding for ever ! °"—a homely way 
of wishing them perpetual affluence. 


Many are the perils that beset the happy pair from the 
very moment of their entry into the blessed state of matri- 
mony. Whoever it was that thought up the idea of flinging 
handfuls of hard, polished rice, in place of the wheat-grains 
or the little dry cakes, must have had a perverse sense of 
humour. The writer of one letter to The Times, who had 
been (as the Americans say) at the receiving end, and found 
the experience painful, would substitute soap-flakes, which 
“would serve the double purpose of fluttering delicately like 
a benison upon the bride, and eventually cleansing the church 
paths.” (Perhaps they would also help, symbolically, to 
remind her of the prosaic “chores” awaiting her in the 
matrimonial home.) Another correspondent, who declared 
his interest as a corn-grower, would like to see brides pelted, 
“if at all,’ only with good, honest English wheat, “ or 
perhaps Scottish oats.” He, too, finds rice unsuitable as a 
missive of good wishes—except perhaps in China. Nobody 
seems to have thought of using that fine old English delicacy 
—boiled rice-pudding—cut into slabs or made up into balls 
of convenient size; this would restore to over-solemn society 
weddings something of the good-humoured slapstick of the 
Keystone comedies, in the early days of the cinema. 


The most ingenious suggestion came from a lady who 
wanted to use confetti made of rice paper—“ to combine 
everyone’s needs ; and the birds and church-mice would enjoy 
clearing the litter.” At the other extreme stands a proposal 
which savours more of the methods of Tomas Torquemada 
than of the charity of the venerable Archdeacon who gave: 
it his blessing—the flinging, in place of confetti, of handfuls 
of sugared almonds! “I am glad,” remarked one commen- 
tator “that, at my wedding, rationing restrictions made their 
use impractical.” However, there was worse to come; for 
this dignitary of the Church foresaw (apparently with 
approval) the descent upon the churchyard of hordes of 
children, like cherubs in a Rubens canvas, who would pick 
up and devour the expended ammunition, and leave the 
precincts clean and tidy. This does not seem to us the 
sort of cleanliness, however near to godliness, which ought 
to be encouraged—particularly having regard to the less 
pleasant manifestations of the English climate. Anti-litter 
crusades are excellent things, especially among the young; 
but even if the old proverb is right, and they are all destined 
to eat a peck of dirt before they die, it seems inappropriate 
to sow such unhygienic habits in hallowed ground. 


A.L.P.. 
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1.—Dogs (Protection of Livestock) Act, 1953—Dog owned by 
child—Offence. 

In prosecutions under s. difficulty often arises in view of 
the fact that the dog in An. 3. appears to be owned by a child, 
and very frequently this is a child under the age of eight years, 
in whose favour s. 50 of the Children and Young Persons Act, 
1933, applies. 

In the case of children, who are dog owners, between the ages 
of eight and 14, there is of course the point that the prosecution 
have to show an “animus malus” if the nature of the offence 
demands it. 

Your opinion is requested : 

1. In the case of a dog owner under the age of eight years, is 
it correct that if a dog renders its owner liable to proceedings 
under s. 1, no proceedings can in fact be taken ? 

2. What is the position, in similar circumstances, if the dog 
owner is between the ages of eight and 14 ? 

3. The usual evidence of ownership which is tendered is pro- 
duction of a dog licence in the name of the child. Is this 
conclusive? And is there any legal objection to a child taking 
out or having taken out in its name a dog licence? I have in 
mind the question of the penalties under the Dog Licences Act, 
1867. 

4. Section 1 of the 1953 Act appears to permit proceedings 
against a person other than the owner, if in charge of the dog, 
presumably at the time of the attack. Apart from this, is it 
possible in any way to argue that there is any criminal responsi- 
bility upon an absent parent in respect of an attack carried out 
by his child’s dog ? 

Q. NEWHALL. 
Answer. 

1. No proceedings can be taken against a dog owner under 
the age of eight years. 

2. The offence is complete if it is proved that a dog has 
worried livestock contrary to the Act, and the owner is liable 
subject to the exceptions in s. 1, even if under 14. It should 
be noted that by s. 32 of the Magistrates’ Courts Act, 1952, the 
maximum penalty in respect of a child is 40s. 

3. A dog licence relates to the keeping of a dog and is no 
evidence of ownership. We are not aware of any legal objection 
to a child’s taking out or having taken out in its name a dog 
licence. 

4. Under s. 1 of the Dogs Act, 1906, the owner of a dog is 
liable in damages for injury done to cattle and by subs. (2), ibid, 
the occupier of the house or premises where the dog is kept is 
presumed to be the owner unless he proves to the contrary. 
Proceedings might well be taken against the owner as so defined, 
leaving him to raise the defence that the dog was owned by a 
child. 

Alternatively it might be argued that a child, particularly ot 
tender years, was not in charge of the dog, and that the person 
in whose charge the dog was, even if not physically present at 
the time of the offence, was liable, even if the child was the 
owner. 


2.—Food.—Food Hygiene Regulations, 1955—Structural work. 

Regulation 19 of the Food Hygiene Regulations, 1955, lays 
down that food premises shall be provided with a sink with a 
supply of hot and cold water. During an inspection of a lock-up 
grocer’s shop, it was found that no water supply whatsoever was 
provided. The occupier, who rents the premises, realizes the 
necessity for a water supply, but feels that it is reasonable for 
the owner to bear some of the cost. Section 13 of the Food and 
Drugs Act, 1955, imposes on the owner of the premises some 
measure of responsibility when requirements are of a structural 
nature. I shall be obliged if an opinion can be given whether 
the owner of the premises can be called upon to provide a sink, 
drainage, and water supply on the grounds that these items are 
of a structural nature. 

Bocor. 
Answer. 

We infer that the food sold is of a kind (cp. 120 J.P.N. 645), 
which makes the provision of a sink obligatory. This can hardly 
be done, in practice, without structural work, and we regard it 
as the landlord’s duty. 


3.—Food and Drugs—Food Hygiene Regulations, 1955—‘ Open 
food for immediate consumption.” 

Will you kindly advise me if the phrase “the supply of open 
food for immediate consumption” which occurs in reg. 28 of 
the Food Hygiene Regulations, 1955, has yet been elucidated jp 
the courts? Be good enough to supply me with all particulars 
if a case (or cases) has been taken in court bearing on this 
point. Harop. 

Answer. 
We know of no reported case on this subject. 


4.—Elections — Rural district council — General or special 
expenses. 

I have hitherto charged contested rural council election 
expenses to the parishes concerned as general expenses, and 
uncontested elections to the general rate fund, and these have 
been passed at audit without any comment. The district auditor 
now states that there is no authority for this procedure, and 
that all expenses in connexion with rural district council elections 
should be charged to the general rate fund. He quotes s. 1% 
of the Local Government Act, 1933, as his authority for this. 
I seem to recollect that some of the old election rules stated 
that uncontested elections were a common charge and that con- 
tested elections were a parochial charge. Your observations 
generally on this matter will be appreciated. 

BANCA. 
Answer. 

We have not been able to refer to all the old rules or election 
orders. The present rules do not deal with the point. Section 
29 (4) of the Representation of the People Act, 1949, says that 
the district council are to pay, and contains no special provision 
for contested elections. Taken with s. 190 of the Act of 1933, 
this suggests that the district auditor is right. 


5.—Justices’ Clerks—Fees—2s. fee on committal warrant to en- 
force payment of fine—Can it be demanded from the prosecu- 
tor ? 

A is prosecuted by the police for an offence, is convicted and 
fined £x. The fine is not paid and after the prescribed procedure 
has been followed he is committed to prison in default of pay- 
ment. On the warrant of commitment in addition to the fine there 
is entered a 2s. warrant fee. A does not make any payment, 
and serves the full period of imprisonment ordered by the court. 

It is contended by one authority that, the justices’ clerk being 
under a statutory duty to enforce the order of the court, the 2s. 
fee is not recoverable from the prosecutor. 

On the other hand, another authority holds the view that 
whether or not the defendant serves his imprisonment, the clerk 
is entitled to obtain payment of the 2s. if not from A then from 
the prosecution. Your opinion is requested. 

J. TOBOBAJOB. 
Answer. 

We can find no authority on this point. Our view is that while 
the prosecutor is liable for fees incurred in the proceedings up to 
the time of conviction he is not liable to pay the 2s. fee on the 
warrant of commitment. This fee can be said to be incurred by 
the defendant by his failure to pay the fine imposed by the court. 
In order to secure his release from prison by payment, he has to 
pay that 2s. in addition to the fine. If, however, he does not 
pay we do not think that the 2s. can be demanded from the 
prosecutor. 


6.—Juvenile Courts—Supervision order—Discharge. 

For the first time ever an application is to be made to my 
juvenile court to discharge a supervision order made by another 
juvenile court. Your valued opinion is sought as to the powers 
of my court in this matter. 

The person to whom the order relates resides in this division, 
and I am aware that s. 4 (3) of the Children and Young Persons 
Act, 1938, as Substituted by sch. 9 to the Criminal Justice Act, 
1948, reads: “The court by which a supervision order is made 
may by order direct that the powers which by s. 74 of the Crim 
inal Justice Act, 1948, are conferred on that court with respect to 
the discharge, amendment and review, of the order may be exer- 
cised by any juvenile court acting for the petty sessional division 
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or place in which the person to whom the order relates may, for 
the time being reside.” 

Schedule 1 to the Criminal Justice Act, 1948 says—‘‘ The 
court by which a probation order was made may discharge the 
order.” That is the original court only, and not the supervising 
court. 

Section 74 (3) of the Criminal Justice Act, 1948, reads— 
“Subsections (1) to (3) of s. 5 of this Act and sch. 1 to this 
Act shall apply in relation to the discharge, amendment and 
review Of supervision orders as they apply in relation to the 
discharge, amendment and review of probation orders.” 

Finally, s. 74 (4) (c) of the Criminal Justice Act, 1948, says— 
“for reference to the supervising court there shall be substituted 
reference to the court by which the supervision order was made, 
or any other court authorized under subs. (3) of s. 4 of the 
Children and Young Persons Act, 1938, to exercise the powers 
of that court.” 

X. ORSEL. 
Answer. 

Section 4 (3) as substituted permits the court which makes the 
supervision order to direct that its power under s. 74 of the 
Criminal Justice Act, 1948, as to its discharge may be exercised 
by any juvenile court acting for the petty sessional division or 
place in which the person to whom the order relates may reside. 
This power is in addition to the power which the first court has 
to discharge its order. There is no provision for a court to give 
such a direction in respect of a probation order, but we have no 
doubt that the order made by the first court gives jurisdiction 
to the second court to discharge the supervision order. 


1—Land—Compulsory purchase—Refusal to convey. 

A compulsory purchase order is made under the Housing Acts 
and the Acquisition of Land (Authorization Procedure) Act, 1946, 
and confirmed by the Minister. Following notice to treat and 
notice of entry the local authority take possession and erect 
dwellings on the land. After protracted negotiations agreement 
is eventually reached with the owner as to the amount of com- 
pensation, but the owner insists upon a right of way for himself 
and his successors being reserved in the conveyance over a strip 
of a specified width, for access to other land at the rear in 
anticipation of possible future development, although a more 
commodious access to this land (which has always been used) 
already exists. The authority agree to the reservation by the 
owner of a right of way suitable for foot passengers (which will 
not inconvenience the council tenants) but the owner maintains 
he can “claim” a right of way over a wider strip and, being 
quite adamant, refuses to execute a conveyance unless such a 
right is reserved therein. 

Assuming the authority are prepared to tender the sum agreed 
as compensation with interest from the date of entry then:— 

(a) If the owner refuses to accept the amount of compensation 
and interest, on tender, does a question of disputed compensation 
arise for determination by the Lands Tribunal ? 

(b) If not, are the authority at liberty to proceed under ss. 76 
and 77 of the Lands Clauses Consolidation Act, 1845 ? 

P. NArDIC. 
Answer. 

It seems plain that the true amount of the compensation has 
not been agreed, because the owner is asking for some further 
consideration, in addition to the money agreed upon. If the 
owner will not accept the proposals of the local authority, the 
compensation must be referred to the Lands Tribunal. 


8—Land Drainage—Wall forming part of bank of main river in 
area of river board. 

A wall forming the bank of a navigable river is in a state 
of disrepair. It supports an old landing place (20 ft. wide), 
part of the towing path. The river board disclaims responsibility. 
There is a right of way over the landing place, connecting two 
unclassified roads, one of which is an ancient narrow lane that 
has been almost unused for 40 years. A public sewer is laid 
in the landing place. If the wall collapsed there would be no 
support for the sewer. Private buildings with a flank frontage 
to the landing place might also be similarly affected. The landing 
Place has long fallen into desuetude. But a print of the river 
board’s byelaws (made in 1947, by the then catchment board), 
for the control of towing paths or banks adjoining the navigation, 
is exhibited there. 

On these facts, we should be glad to have your opinion as 
to: 

1. Ownership of the wall ; and 

2. liability for repairing it. 

PLAY. 
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Answer. 

1. It seems that the wall must belong to the owner of the 
landing place, and the board’s exhibition of byelaws thereon 
suggests that they claim ownership. 

2. If the right of way was dedicated after the wall was built 
the owner is not liable to repair, but the information given 
suggests that the right of way is a highway, and that the highway 
authority is under a duty to provide support for it. If the wall 
was built after the dedication of the right of way and in sub- 
stitution for the natural bank, the owner is liable to repair the 
wall. If, however, the wall was merely additional and not 
substitutional the owner will not be liable. In this case also the 
highway authority is under a duty to provide support for the 
highway. It should, however, be said that the duty (in either 
case) is enforceable against the highway authority only by indict- 
ment. 


9.—Magistrates—Practice and procedure—Costs—Criminal Justice 
Act, 1948, s. 4—Written medical reports—Costs in Criminal 
Cases Act, 1952—Payment from public funds. 

Section 4 of the Criminal Justice Act, 1948, provides that a 
written medical report may be received in evidence by a court 
(subject to conditions). 

Section 26 (5) of the Magistrates’ Courts Act, 1952, which 
provides that the Costs in Criminal Cases Act, 1952, shall apply 
to a report by a medical practitioner expressly excludes written 
reports. 

I can find no other authority for payment from public funds 
for a written report (except of course under a legal aid certificate) 
and I am informed by a member of my bench who is a hos- 
pital secretary, that the examination of patients remanded by 
courts for that purpose is in a category for which medical 
practitioners employed by a hospital are entitled to special fees. 

Is there any such authority ? 

HARMOR. 
Answer. 

We agree with our correspondent that the Costs in Criminal 
Cases Act, 1952, does not provide for the payment of costs when 
a written report is sent to the court. Although it may be that 
doctors employed by a hospital are entitled to special fees in such 
cases, we cannot find any authority for the court authorizing their 
payment out of public funds. 
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i ~~agoealiing riminal Justice Act, 1948, ss. 6 and 8—Phrase- 
ology. 

I have read with interest your answer to “ Ganas” in P.P. 7 at 
122 J.P.N. 524, but find it difficult to understand why you should 
agree with the correspondent. 

I agree that so far as s. 6 is concerned the term to be used 
is quite clearly “ breach of requirement (not ‘ condition’ as we 
so often read) of probation order,” but when a person is brought 
before a court under s. 8 surely the proceedings are in effect for 
a breach of the probation order. The fact that a court can deal 
with the offender for the original offence for which he was placed 
on probation is only a method of dealing with him and such a 
position does not arise until such times as the “ breach” has been 
proved. 

In R. v. Devine (1956) 120 J.P. 238; [1956] | All E.R. 548 
Byrne J. is reported as having used the words “ breach of proba- 
tion order ” and I should be interested to know whether “ Ganas ” 
would concede that Devine was in fact arraigned for that offence. 

Gonas. 
Answer. 

In R. v. Devine, supra, Byrne, J., was speaking in general 
terms and the phrase “breach of a probation order™ clearly 
covers offences under both ss. 6 and 8 of the Act since the 
report goes on: “and, if it be by a further conviction.” Since 
the 1948 Act for the first time makes a clear distinction between 
the breach of requirement of a probation order and the com- 
mission of a further offence, we intended, in the interests of 
accuracy and clarity, to make this distinction ourselves and we 
cannot understand why our correspondent objects to it. From 
the short report of Devine’s case, it is impossible to say what 
expression was used in the indictment. 

In passing, we would go further than our correspondent and 
say that when an offender is brought before the court under 
s. 8, dealing with him for the original offence is not “a method 
of dealing with him,” but the only method. 


11.—Rating and Valuation—Club—Who should be rated ? 

I refer to the answer given at 99 J.P.N. 235, reprinted at p. 383 
of Questions and Answers, 1929-1937. 

A sports club in this district, which is neither a limited company 
nor registered under the Licensing Acts, is in arrear with its rates, 
and the council now wish to take action. 

According to the answer above cited, an ordinary club cannot 
legally be rated as a club. The answer goes on to state that 
some of the members, preferably of any managing committee, 
should be rated as joint occupiers, and that any of them so 
rated can be liable for the whole rate. While the theory of this 
answer is appreciated, the practical side of the matter is creating 
some difficulty. 

First, is the council bound to alter the valuation list by sub- 
stituting the name of one or more officers or members of the club 
for the name of the club itself? If it is so bound, must any 
prior notice be given to the officers or members chosen by the 
council to be rated ? 

Secondly, how can the council prove in court that a person 
summoned as an officer or member of the club is, in fact, an 
officer or member? Is the council entitled to subpoena any 
known member of the club to testify as to this? In any case it 
is unlikely that any person other than the secretary would be 
in a position to swear under oath that any named person or 
persons was an officer or member of the club. 

If the answer to the first question is in the negative, is it now 
open to the council to issue a summons against any officer or 
member or officers and members of the club forthwith ? 

The council have approximately 20 clubs, rated as such, appear- 
ing in their valuation list, and up to date no difficulty has been 
experienced in connexion with rate arrears. It does seem to me, 
however, that the problem of collecting rates from clubs cannot 
be isolated to the case now quoted, and that the legal recovery 
of such rates must be a fairly common occurrence, but I have 
been unable to find any guide as to the modus operandi in any 
of the recognized textbooks on rating. 

CARBO. 
Answer. 


As you say, the textbooks do not seem to foresee any problem 
about the rating of clubs. We have made extensive inquiries 
and gather that the usual practice is to insert the club, by its club 
name, in the valuation list and ratebook, even where it is unin- 
corporated. (Some clubs have become limited companies; the 
legal problem does not then arise.) 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 25, 1958 


An unincorporated body of persons cannot, however, be free. 
holder or lessee of the club premises. The largest clubs probably 
always have trustees, who are in law the owners of the property ; 
or, if a lease has been granted to the secretary, for example, he 
is a trustee for the members. We are told that some counsel 
with rating experience have considered that the trustees are in 
ratable occupation of the premises, either directly or through al] 
members for the time being, who are licensees of the trustees, 

This seems a little far fetched but is possible. It seems equally 
far fetched to regard the members as joint occupiers ; some large 
clubs have 1,000 or 2,000 members. 

We think a practical course for the future would be that 
indicated in our answer at 99 J.P.N. 235, an arrangement being 
made through the secretary to supply the names of some com- 
mittee-men. We admit the weakness, that the membership of 
the committee may change, and the members entered on the 
rate book may even have resigned from the club by the time any 
question arises. 

Turning to the specific queries put to us: 

1. We do not think the council are bound to alter the valuation 
list, and indeed an alteration would not help them, once default 
has arisen. 

2. Proceedings for recovery should be taken against the person 
or persons appearing in the rate book as occupier. We are told 
that magistrates have in other areas issued process against unin- 
corporated clubs, by the club name, where this was stated in the 
rate book to be the occupier. This produces the practical result 
of a warrant for distraining on the club furniture. In the cir- 
cumstances of your present case, we should be inclined to apply 
to the magistrates accordingly, and leave it to somebody else to 
raise any legal issue. 


12.—Road Traffic Acts—Right of appeal against refusal of driving 
licence—Section 5, Road Traffic Act, 1930. 

I shall be glad if you will favour me with your valued opinion 
in connexion with s. 5 of the Road Traffic Act, 1930, as follows: 

The holder of a driving licence A. E. A. having been notified 
by the licensing authority that his licence has been withdrawn 
on the ground that he is suffering from epilepsy, has appealed 
to this court against such withdrawal. 

It was stated by the solicitor appearing on behalf of the 
licensing authority, that the licence had been cancelled on the 
ground that A. E. A. was suffering from a disease specified by 
the Minister as one in which an application for a driving licence 
shall be refused by the licensing authority. A. E. A. had not 
declared his alleged illness on his application for a driving licence 
and it had only been disclosed to the authority “ upon inquiry into 
other information ” as provided for by the Road Traffic Act, 1956, 
sch. 8 (10). A. E. A. would have stated that although he had 
suffered from epilepsy in the past, there had been no recurrence 
during the past two/three years. 

Under these circumstances, it was contended on behalf of the. 
licensing authority, that A. E. A. had no right of appeal before 
the justices (see R. v. Cumberland JJ., ex parte Hepworth (1931)) 
and that he was not an aggrieved person under s. 5 of the Road 
Traffic Act, 1930. 

Section 5 (5) states that any person aggrieved by the refusal 
of a licensing authority to grant a licence under that section 
may, after giving the required notices, appeal to a court of 
summary jurisdiction. 

It seems clear that under the above circumstances the licensing 
authority cannot grant a licence, but I should be glad to know 
whether you agree with the contention of the authority that 
under such present circumstances disclosed above, there is no 
right of appeal to the justices. 

It is difficult to envisage under what circumstances a decision 
of the licensing authority could ever be challenged in the present 
state of the law. 

X. KISTIN. 


Answer. 

If the application is refused because of the declaration there 
can be no appeal, in view of the decision in R. v. Cumberland 
JJ., ex parte Hepworth (1931) 95 J.P. 306. 

If, however, the application is refused “on inquiry into other 
information,” we think there is a right of appeal. Otherwise 
the right of appeal given by s. 5 (5) “ would be perfectly illusory. 
(See the judgment of Humphreys, J., in Fulham Metropolitan 
Borough Council v. Santilli (1933) 97 J.P. 174.) That was 4 
case in which the local authority tried to limit the appeal as 
statute authorized them to act in a particular way, but it was held 
that a right of appeal to a judicial tribunal on questions of fact 
is a right to have a re-hearing of the whole matter. 











